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UNI TED STATES
ENVI RONMENTAL PROTECTI ON AGENCY
REG ON 8

REPORTER S TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2012

IN THE MATTER OF:
Docket No. SDWA-8-2011-0079

Mar al ex Di sposal, LLC,

Respondent .

PURSUANT TO THE FEDERAL RULES OF CVIL
PROCEDURE, the above-entitled matter came on for hearing
bef ore THE HONORABLE JUDGE ELYANA SUTIN, on Wednesday,
Cctober 10, 2012, comencing at 9:00 a.m at the La Plata
County District Court, 1060 East Second Avenue, Durango,
Col orado 81301, before Susan K. VanDenBerg, Regi stered
Prof essi onal Reporter and Notary Public, within and for

the State of Col orado.
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PROCEEDI NGS

JUDGE SUTIN: This hearing is now in session.
W are on the record for the matter of Maral ex D sposal,
Case No. SDWA-8-2011-0079.

Good norning. | am Elyana Sutin. |1'ma regiona
judicial officer wwth the United States Environnental
Protecti on Agency, Region 8, in Denver, Colorado. | am
enpl oyed by the EPA;, however, | amneutral. | have no contact
wi th Conpl ai nant regarding anything related to this case or
any case that is brought in enforcenent context, other than
having the other party there -- just so you all know.

VW will try and get in as nuch as we can today. |If
we need to go tonorrow, ny preference is to start alittle
earlier in the norning, if that will work, so we can try and
get out of here at a reasonable tinme. |If we need nore tine,
we have the day. But based on what the attorneys have told
me, we should be able to finish today. If not, finish within
an hour or two tonorrow. So that's ny expectation.

Counsel, if you want to identify yourselves for the
record, and then I'Il talk about how we'll proceed.

M5. SWANSON:  Your Honor, good norning. M/ nane is
Any Swanson. |'mthe attorney of record for the Conplainant,
United States Environment Protection Agency, Region 8.

MR. ZI MBKY: Good norning, Your Honor. WIIiam

Zinmsky of the law firmof Abadie & Schill in Durango,
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Col orado, on behalf of the Respondent Maral ex D sposal, LLC

JUDGE SUTIN: This is howw wll proceed this
norning. W are governed by the Part 22 Rules of Procedure.
It's 40 CFR, Part 22. And under those Rules, we |oosely
follow the Rules of Evidence, Federal evidence, although we
do, for the nost part, allow nost evidence into the record.
However, objections will, of course, be allowed and offers of
proof and all of that in terns of procedure are foll owed.

The attorneys are allowed to make openi ng
statenents, although they're not required. Then
Conpl ainant will put on their case with direct testinony,
cross-exam nation, and then they will rest. Respondents wl|l
put on their case -- Direct Exam nation, O oss-Exam nation,
and rest.

In terms of wi tnesses, | understand from
Ms. Swanson that one of her witnesses won't be here unti
1: 00, so dependi ng upon where we are in the case, we may have
to rearrange a little bit. That shouldn't be a problem but
let me know if there is any trouble or if there are any other
wi tnesses that we need to take at a certain tine.

The attorneys then nmake may cl osing arguments or
statenment. Again, it is not necessary, but you re welcone to
do so. There will be no judgnent at the end of the hearing.
| take all the evidence back with ne, and the parties are then

all oned and should file briefs, findings of fact, and
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concl usions of |law, how you think the outcone of this case
should go and why. | wll review those. Cdearly, there wll
be tinme to get the transcript fromthe court reporter and be
able to wite briefs before | nake a decision. So we'll talk
about a schedule for that at the end of the hearing.

W di scussed witness rules, and both parties
i ndicated that they do not believe that witnesses need to be
sequestered, so wtnesses wll be able to stay in the
courtroom-- all w tnesses.

At this tinme, Counsel, are there any prelimnary
matters we need to address wth respect to the exhibits?

M5. SWANSON:  Your Honor, yes. Based on an
agreenent by the parties, as of Friday, Cctober 5th, we do
have sonme additional exhibits that we have agreed to in terns
of foundation and adm ssibility.

And to expedite the hearing process and as we
di scussed during our pretrial call, we have organi zed all of
the exhibits introduced to date into one stipul ated exhibit
not ebook that | have prepared a copy for both Respondent,
yoursel f, Conplainant, and then | have two additional copies
to file wth the Regional hearing clerk upon return.

JUDGE SUTIN: Ckay.

M5. SWANSON:  |If | may approach.

JUDGE SUTIN: Absolutely.

M5. SWANSON: Thank you. Your Honor, please note
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that there is an exhibit log at the front of the notebook, and
it shows not only the proposed stipulated exhi bit nunbers, but
al so the correspondi ng origi nal Conplainant's and
Respondent's, respectively, exhibit nunbers when the docunents
were first introduced as part of the prehearing exchange and
al so suppl enental prehearing exchange.

So if that nmeets with Your Honor's satisfaction,
that is the notebook of exhibits that we're proposing to use
for the hearing.

JUDGE SUTIN: Ckay. At this tinme then Stipul ated
Exhibits 1 through 38 are being offered into the record for
both authenticity and adm ssibility?

MR. ZI MBKY: Yes, Your Honor.

M5. SWANSON:  Yes.

JUDGE SUTIN: Okay. So Exhibits 1 through 38 have
been received into the record.

M5. SWANSON:  And, Your Honor, one other point of
clarification. Wth regard to the stipulation of fact
exhibits and testinony that was originally filed with the
Court on August 20, 2012, in terns of how we reference the
stipulations of fact for this proceeding, |'massumng that we
don't need to nake reference for purposes of the transcripts
to those particular stipulations of fact but, rather, they are
al ready considered as far as you are concerned as part of the

record?
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JUDGE SUTIN: Yes, that's correct. Any other
prelimnary matters?

MR. ZI MBKY: No, Your Honor.

JUDGE SUTIN: Are we ready to proceed?

M5. SWANSON:  Yes, Your Honor.

JUDGE SUTIN: Okay. The court reporter will be
swearing in the witnesses so, Ms. Swanson, if you would I|ike
to call your first wtness.

MB. SWANSON:  Your Honor, before | call our first
witness, | would like to nake a brief opening statenent.

JUDGE SUTIN: Yes, thank you.

OPENI NG STATEMENT

M5. SWANSON: Good norning. M nane, again, is
Any Swanson. | aman attorney with the United States
Environnment al Protection Agency, Denver office, Region 8.
|"mrepresenting Conplainant in this matter.

There are three controlling authorities in this
case -- the Consolidated Rules of Practice set forth in
Part 22 that governs this adm nistrative proceeding; the
Underground I njunction Control Permt that authorizes and
i nposes regul ati ons on the Respondent's Class |l injunction
well, and the Safe Drinking Water Act.

Not only does the Safe Drinking Water Act authorize
action and assessnent of penalties, but it also sets forth the

statutory factors as a basis for calculating the penalty.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1V

On Septenber 27, 2011, the Conplainant filed a
conplaint wherein it alleged that Mral ex D sposal viol ated
its permt, the applicable regulations, and the Safe Dri nking
Water Act on three counts: by failing to maintain nmechani cal
integrity, by failing to observe the annul us pressure pursuant
to the permt, and inaccurate reporting of the well's nonthly
pressure in its 2010 annual nonitoring report.

Based on the violations alleged, the Conpl ai nt
proposed a penalty of $111,670. Today, EPA will denonstrate
t hrough both presentation and persuasion that it was nore
likely than not that the Respondent's well failed to maintain
mechani cal integrity for an approximate duration of 11 nonths
begi nning May 5, 2010, when an EPA inspector observed pressure
on the tubing casing annulus until the well was repaired on or
about May 24, 2011.

The Respondent continued to operate the well
despite not being able to maintain the annul us pressure at
zero as required by the permt. EPA determned at that tine
that the well may have | ost pressure.

On July 6, 2010, the Respondent reported in a
letter to the EPA that they no | onger believed that the
pressure exceedance was caused by thermal fluctuation, which
is the only other explanation recognized by the permt for a
pressure exceedance other than a | eak. The Respondent stated

also in that letter that they believed the recurring annul us
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pressure to be caused by a | eak.

By i ntroducing evidence including but not limted
to a description of well and how it operates in a |eak-free
condition, also introducing a series of comuni cations between
and observations by the parties concerning the significant
annul us pressure, and al so discussing the permt procedures
and gui delines available to the Respondent as to what to do in
the event of a loss of nechanical integrity, the Environnenta
Protection Agency will show that the well |ost nechanical
integrity in accordance with the permt for roughly one year
or 11 nonths, during which tine it posed a significant risk to
under ground sources of drinking water.

The Respondent already has stipulated to the other
two violations alleged. Simlarly, the EPA wll show by
preponderance of the evidence the overall appropriateness of
the penalty. Based on equal anounts, testinony and exhibits,
the EPA wll illustrate conclusively its prima facie case in
support of the Regional judicial officer ultimately ordering
Maral ex to pay the full anmount of those penalties. Thank you.

JUDGE SUTIN: Thank you, M. Swanson.

MR. ZI MBKY: No openi ng statenent.

JUDGE SUTIN: M. Swanson, you can call your first
W t ness.

M5. SWANSON:  Your Honor, just as a prelimnary

matter -- okay. Your Honor, the Conplainant would like to
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call its first witness, Nathan Wser, to the stand.
M. Wser, wuld you please occupy the w tness box?
NATHAN W SER
the w tness herein, having been first duly sworn, was exam ned
and testified as foll ows:

DI RECT EXAM NATI ON

BY MS. SWANSON:

Q M. Wser, good norning.

A Good norni ng.

Q Are you famliar with the Underground | njunction
Control Permt and regulatory requirenents at issue in this
case?

A | am

Q Are you prepared to provide expert testinony
regardi ng these issues?

A Yes, | am

Q M. Wser, before you give your expert testinony,
| would like to ask you sone questions about your background
and qualifications and how you arrived at your opinions.

To begin with, please describe your education and

degr ees.
A | have two degrees in geology. M bachelor's
degree in geology, | obtained fromthe University of

California at Berkeley in 1987, and ny master degree in

geol ogy, | obtained from Northwestern University in Evanston,
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IIlinois, in 1990.

Q Coul d you pl ease descri be your professiona
experience after you received your nmaster's in geol ogy?

A After | received ny nmaster's, | was hired by the
Envi ronment Protection Agency in Region 5 Chicago office into
the injection well programthat is run in that office covering
the six states in Region 5.

Q Pl ease describe your job duties.

A In Region 5, | was primarily a permt witer.
| was assigned to work on issuing permts to woul d-be
injunction well operators. This largely consisted of permts
for injection wells associated with oil and gas operations in
that region, but it also included other types of injection
wells that are not associated with oil and gas matters and, in
fact, included several permtting actions associated with
hazar dous waste injection.

Hazardous waste injection wells are anong the nost
controversial that EPA handl es and has the nost conplicated
regul atory and testing requirenents, nonitoring requirenents,
and so forth.

Q Pl ease describe your work experience follow ng your
enpl oynent with Region 5 EPA

A In Septenber of 1999, | accepted a position with
the EPA Region 8 office in Denver, Colorado, working again in

the injection well programin the Region 8 office and covering
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the six states in the Region 8.

Q And during that enploynent period, did you review
and oversee underground injection control permts and
regul atory conpliance?

A Yes. M/ duties in Region 8 have principally been
i nvol ved in conpliance assessnent nonitoring injection well
matters for conpliance with applicable requirenents that are
i nposed by either Rule or well permts issued for these types
of wells.

This has included conducti ng nunerous inspections,
approxi mately 4,000 inspections of injection wells identifying
nonconpl i ance, perhaps about 900 tines following up with those
nonconpl i ances by generating letters to be signed by EPA
authorities, alerting conpanies of the nonconpliance that has
been noted, and in certain cases, initiating fornal
enforcenment proceedings to gain conpliance.

Q What qualifies you to do your job?

A It is a-- it takes along tine to becone quite
good as an injection well overseer. |In addition to ny
education, |'ve had numerous trainings in-house and not --

al so not offered by EPA, but outside of EPA.

M/ estimate is about a total of one year of
cl assroom setting in the years | have been in the injection
well program This is about 45 different classes in injection

well -related matters or inspection-related matters. Roughly
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hal f of those 45 classes would be in matters relating to well
construction, well testing, nonitoring of wells, interpreting
the tests and nonitoring data, and al so how to conduct

i nspections both carefully and safely, and also a series of

cl asses in general hydrogeol ogy matters and oil and gas
matters, in general.

Q Did any of these trainings pertain specifically to
mechani cal integrity?

A Yes.

Q Approxi matel y how many Underground | njection
Control permts have you witten during the course of your
enpl oynent w th EPA?

A | have witten about 173 permts for injection
wel | s.

Q And in your position with EPA, Region 8, have you
overseen the work of any other enpl oyees?

A Yes, | have. |1've had the responsibility as a
direct report to have -- for five senior environnental
enpl oyees who reported to ne, and | have also nentored 10 to
12 nore junior EPA enpl oyees that have conme into the injection
well program And | have shown them you know, how to do
their jobs.

Q M. Wser, is it accurate to sunmarize that you
have had roughly 22 years of enploynent in the Underground

I njection Control programw th EPA?
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A Yes. That's accurate.
Q Have you witten any Underground | njection
Control --

M5. SWANSON:  And, Your Honor, with your consent,
for the duration of this proceeding, | will also refer to it
as U C, the acronym U C for Underground Injection Control.

JUDGE SUTIN: That's fine.

Q (Continued by Ms. Swanson) Have you aut hored any
U C papers?

A | have. 1In 1994, | authored a paper that was
presented then at an international synposium on injection well
matters. The paper's topic was acid waste injection into deep
injection wells. That was published in 1996 in the Academ c
Press.

| also assisted in authoring a Quidance docunent
that resides on EPA's principal web page for the injection
well program This CGuidance is a U C technical program
Qui dance and covers all matters relating to injection wells,
all classes of injection wells, requirenents applicable to
injection wells, how nonitoring takes place, what the
jurisdictional matters that relate to injection wells across
the nation are, and sort of a soup to nuts on injection wells.

It's meant to be hel pful to the public and others,
and that's why it resides on the main web page of EPA

Q Have you participated in any EPA national work
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groups for the purpose of devel oping U C Gui dance or policy on
behal f of the Environnental Protection Agency?

A | have. | have participated for about ten years
with the U C technical work group, the national technical work
group, conposed of nenbers from both EPA regional offices, EPA
headquarters, and state U C personnel and directors. And that
wor k group, the U C national technical work group, has worked
on a nunber of different matters in the injection well
program including produci ng a conpendi um of nechani cal
integrity test nethods, standards and past failed criteria
applicable across the country, not only out of different
regional offices, but the different state prograns.

The U C technical work group al so during ny
tinme -- and by the way, | chaired this work group for a couple
of years. This work group al so produced a paper on fluids
that are eligible to be injected into Cass Il disposal wells
and al so produced a Qui dance docunent that | authored on the
use of downhole separators in wells that sinmultaneously
produce oil and inject.

|'ve al so served on the U C National Database
Steering Commttee, a commttee designed to inplenent and
pronote a single, national U C database, and |'ve al so during
my time in the Region 5 Chicago office been on a work group
that fornmulated a policy for the Region 5 permt witers in

the U C program on how to issue permts that conply with other
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statutory requirenents, such as the Endangered Species Act or
the National Hi storic Preservation Act.

Q M. Wser, have you instructed or presented on the
subj ect of U C?

A | have. Three tines | have been an instructor at
EPA's national U C inspector training. This is a training
of fered about once a year by EPA. It's a requirenent to
obtain an inspector credential.

The students in the class are both federal
i nspectors or woul d-be inspectors in the injection well
program as well as state and tribal woul d-be inspectors. And
|"ve also, while in the Denver Region 8 office, | have taught
the Crimnal Investigation Division on matters relating to oi
and gas extraction nmethod in general and -- sorry. Could you
repeat the question?

Q | was asking you about whether you had had any
experience instructing on UGCrelated nmatters.

A So I've given a couple of exanples -- and yes,
| have.

Q Thank you. Lastly, with regard to your
qualifications, M. Wser, have you received any nationa
awards for your work relating to U C?

A | have received awards in ny capacity with EPA
|'ve received four different awards, including five Bronze

medal s and two Silver nedals. The Bronze nedal at EPA is the
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Agency's third highest award category, and Silver is the

second hi ghest.

Al so, | have received an Environnental Achievenent

award fromthe US Departnent of Interior and a Di stingui shed

Service award fromthe US Departnment of Justi ce.

Q M. Wser, did you supply a curriculumvitae in
connection wth this case?

A | did.

M5. SWANSON:  Your Honor, let the record reflect
that the parties have stipulated to the adm ssion of
M. Wser'S C/. It was the second revision referred to as
Stipul ated Exhibit No. 30.

JUDGE SUTIN: Ckay.

M5. SWANSON:  Your Honor, also at this tine,
Conpl ai nant tenders M. Wser to the Court as an expert in
U C program its purpose, inplenentation, and regul ation,

i ncluding permt conpliance.
MR. ZIMBKY: My | voir dire?
JUDGE SUTIN: Go ahead.

VO R D RE EXAM NATI ON

BY MR. ZI MBKY:
M. Wser, you' re not an engi neer, correct?
No. |'ma geol ogist.

And you're not a petrol eum engi neer, correct?

> O » O

Correct.
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Q You have never supervised the drilling of an
injection well, correct?

A Supervi sed? You nean on site?

Q In charge, responsible for.

A That's correct.

Q So you have never done that. Have you ever been --

you have never been a person responsible for supervising the
operation, the actual operation of an injection well, correct?
A That is correct.
MR. ZIMBKY: That's all the questions | have.

JUDGE SUTIN:. kay. Any objections to M. Wser

being --

MR. ZI MBKY: No, Your Honor.

JUDGE SUTIN: M. Wser wll be allowed to testify
as an expert in -- can you say that again, Ms. Swanson -- as

in the area of U C testing?

M5. SWANSON: Ul C program its purposes and
i npl enmentati on and regul ation, including permt conpliance.

JUDGE SUTIN: Al right.

M5. SWANSON: Just to clarify, Your Honor, we are
not tendering himas an expert on the operation of a well or
as soneone who woul d construct a well.

JUDGE SUTIN: Gkay. Thank you.

Q (Continued by Ms. Swanson) M. Wser, turning to

the U C program pl ease descri be the scope and purpose of the
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Federal U C program

A The Federal U C program was born with the 1974 Safe
Drinking Water Act. It was enacted as a preventative program
U C programis found in Part C of the Federal Safe Drinking
Water Act.

And acconpanyi ng the passage of this Act is a very
hel pful docunment fromthe US House of Representatives. This
docunent is No. 93-1185. This US House report charges EPA
wi th a nunber things, including inplenenting at |east two
i nportant policies as the House saw it.

The first of these two policies is that the
Ul C program devel oped by the EPA should protect not only
aquifers that are currently in use for drinking water, but
al so aquifers that have the potential to be used that may not
currently be used; to protect those aquifers frominjection
activities.

The second inportant policy that was charged to EPA
was to ensure that the protection forwarded to injection -- to
the aquifers frominjection, that these protections apply not
only for substances that have a national primary drinking
wat er standard, but they include any substance that has the
potential for human health inpact.

Q Wth regard to today's proceedi ngs, what woul d you
descri be as being one of the nost protected requirenents of

the U C progranf
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A Wth regard to this matter, a very key provision is
t he establishnent and mai ntenance of nechanical integrity of
the wel | .

Q What is the EPA's role in admnistering the U C
pr ogr antf?

A EPA adm ni sters the U C program throughout the
country, except in those |ocations where it has been
del egated. This generally neans that the U C programis
directly inplemented by EPA on Indian |and, Indian country,
and also in certain states that have not been del egated the

authority to inplenment the Safe Drinking Water Act U C

program
Q Pl ease describe what wells the EPA regul ates.
A EPA regul ates six classes of injection wells. They

include Cass | wells. These are Roman nunerals, by the way.
In the classes of wells, a Cass | well is a category that
injects industrial and mnunicipal waste. This can include for
i ndustrial waste, nonhazardous waste and hazardous waste.
Class Il injection wells are wells that are
principally associated with oil and gas operations. They
i nject wastes brought to the surface in connection wth oi
and gas production, and they also are used for the injection
related to enhancing oil and gas production or storage of
hydr ocarbons that are |iquid.

Cass Ill injection wells are wells that inject for
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t he purposes of subsurface mning like in situ mning, such as
salt m ning.

Cass IVinjection wells are wells that inject
hazardous waste or above them

Cass IV wells is an abandoned class. They're not
al | oned.

Class Vinjection wells are a category that neans
it's neither ass | through IV, and also not dass VI. And
Class VI injection wells are a relatively new class of wells.
These are wells that are designed for the purpose of
sequest eri ng carbon di oxi de.

Q Turning to Cass Il wells, M. Wser, how are C ass
Il wells authorized?

A Class Il injection wells are authorized by
regul ation, as either by Rule for certain categories of
Class Il wells, or as in the case of the well at issue today,
exclusively by permt.

And a permt -- once a permt is issued, the permt
nmust contain certain regulatory provisions. The regulations
spell out what nust be contained in a UC permt for a d ass
Il disposal well, and the regul ations also allow for
additional requirenments that can be in place, any permts that
are deened necessary to be protective of underground sources
for drinking water. Once the permt is issued, it is the

control ling docunent for the well.
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Q And who do U C permts apply to?

A They apply to the operator of the well or the
Permtee, the one who receives a permt.

Q Can you describe, please, what the objectives of a
UCpermt are?

A The objectives of the UC permt collectively is to
ensure that waste injection into a disposal well does not harm

under ground sources of drinking water or endanger them

Q And descri be, please, the general conponents of a
Class Il permt.
A The general conponents of the Cass Il permt

include requirenents for well construction, well operation,
nmonitoring of the well's operation, certain testing
requi renents, and reporting provisions.

Q M. Wser, briefly describe how a permt is issued.

A UC permts are issued after the EPA receives an
application froma conpany to obtain a permt. And upon the
decision that the permt nmay be issued, the EPA then prepares
a draft of this permt.

The draft of the permt is then subject to a

m ni rum of 30 days' public notice, during which tine, the
public, including the Permtee, can read and coment to the
EPA on the provisions of the permt, and if there are
obj ecti onabl e conditions of the permt, bring those to EPA's

attention.
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At the conclusion of the coment period, then the
EPA Wil issue its final permtting decision which may be to
issue the permt or make changes to the permt based upon
comments received. And once the permt is finally issued, it
becones effective when EPA signs it.

And if there had been no comments received, it
becones effective on the sane day it is signed. |If there had
been coments received during the comment period, then it
becones effective at |l east 30 days later to -- and this is a
period of tine during which the Agency allows for that permt
to be repeal ed.

Q Is it possible, M. Wser, once a permt has been
issued for a Permtee to seek changes and nodifications to
that permt?

A Yes, it is.

Q Wul d you pl ease descri be?

A Permttees frequently request changes made to the
permts that they have received. It is as sinple as making a
request to EPA to nodify the permit. It doesn't necessarily
mean that the permt will be nodified, but it opens the
process for engaging the potential to nake changes to the
permt.

Q And can you just give maybe one or two exanpl es of
types of things a Permtee may seek to have changed in their

permt?
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A Yes. A very comon type of permt nodification is
the allowable injection pressure. This is the maxi mum
pressure that may be used at the wellhead to inject into the
well. It's very common for permttees to seek differences in
t hat nunber because that nunber is placed into the permt as a
maxi mum

There are changes in testing procedures. Sonetines
there are changes in how the well is to be constructed. |If an
injection well isn't providing the injection capacity that a
Permtee wants, sonetinmes a Permtee will seek to expand or
change the zone that they are -- the geologic zone they are
allowed to inject into. These are comon kinds of requests
made of EPA by permittees that want to change their permt.

Q |"d like to turn your attention to the well that is
at issue in this matter. M. Wser, do you have persona
knowl edge of the Respondent Dara Ferguson No. 1 well?

A Yes, | do.

Q Were is the well | ocated?

A The well is located on the Southern Ue |ndian
reservation just north of the state divide between New Mexico
and Col or ado.

Q And based on your previous testinony, does EPA
regul ate this well because it is in Indian country?

A Yes.

Q What type of well is it?
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A It is a conmmercially operated dass Il disposa
well. This neans it injects waste fluids that are brought to
the surface in connection with oil and gas production. The
word "commercial" sinply nmeans it does so as -- for a benefit.
That is to say, it injects other people's wastewaters and
charges them for or receives a benefit for that.

Q And what kind of fluids typically are di sposed of

downhole in a Cass Il well?
A The types of fluids injected into dass Il disposa
wells are typically produced water. It is water brought to

the surface in connection wth oil and gas production. And
there may al so be spent hydraulic fracturing fluids, fluids
that are injected into wells for the purpose of stinulating or
fracturing that well.

And then when that well is finished with the
hydraulic fracturing episode, that wastewater is flowed back

to the surface, and these are types of fluids that woul d be

brought to the Dara Ferguson No. 1 saltwater disposal well in
that well .
Q O her than that particular constituent, are there

any other chem cals or contents included in produced water,
other than just water that is comng from deep ground?

A Yes. Wastewater that conmes to the surface in
connection with oil and gas production does bury in ternms of

the contents in it, but it typically contains high |evels of




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

salinity. Based upon records submtted to EPA by Maral ex
Di sposal, sone of the higher salinities are in the vicinity of
35,000 mlligrans per liter of total dissolved solids or salt.

The wastewater that is brought to the surface in
connection with oil and gas also frequently contains so-called
BTEX conmponents. BTEX is an acronym standi ng for benzene,
tol uene, ethyl benzene, xylene, and these are common
contam nants that are found in water associated with oil and
gas production.

And then hydraulic fracturing wastewaters can
contain many other chemcals that are dependent upon what type
of fracturing fluids were used in the first place.

Q M. Wser, was there a docunent prepared in
conjunction with the permt that |lays out specifically with
regard to this well the types of fluids that may be injected
and subsurface geol ogy that may be inpacted by that disposal ?

A Yes. EPA is required when it issues a permt to
develop what is called a Statenent of Basis. This is a
docunent that lays forth the foundation for why EPA is
authorizing this well.

It describes a nunber of things, including whether
t here are underground sources of drinking water in the
vicinity of the proposed injection well. That was prepared.

M5. SWANSON:  Thank you. Your Honor, M. Wser is

referring to the statenent and basis for Mral ex D sposal,
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LLC, Dara Ferguson well, and this docunent has been stipul ated
to and is in the notebook as Stipulated Exhibit No. 33.

Q (Continued by Ms. Swanson) M. Wser, do you know
how many gal |l ons of wastewater are injected into the well
typically or on average on a nonthly basis?

A Based upon the nonitoring reports submtted to EPA
by Maralex, this injection well disposes of sonething in the
vicinity of 60,000 or 65,000 barrels of wastewater every
month. A barrel is 42 gallons. This works out roughly to
about 90 to 100, 000 gal | ons per day.

Q And based on your know edge of other disposa

wel I's, can you describe these just generally? Does this

constitute small, nmedium or |arge-sized disposal wells?
A In ternms of capacity, the anmount of wastewater that
goes into this well, this is a large well. | would place it

in the top 10 percent of the injection wells by that netric
that EPA has in its direct inplenentation programin Region 8.

Q Do you have know edge whet her there are underground
sources of drinking water that have been identified in the
vicinity of this well?

A Yes. The Statenent of Basis identifies at |east
si x and possibly as many as ei ght underground sources of
drinking water in the subsurface in the vicinity of this well.

Q And are any of these underground sources of

drinking water currently providing drinking water for human
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consunpti on?

A According to the SDWS dat abase -- SDWS stands for
Safe Drinking Water Information System There are within a
5-mle radius around the Dara Ferguson well seven public
drinking water systems -- seven public drinking water wells.
And the nearest of these wells is about a mle and a half
away. There are two public drinking water wells approxi mately
amle and a half away fromthis well.

Q And just to clarify, these wells, are they using as
their source water groundwater?

A Yes. These are groundwat er-based sources for
public drinking water.

M5. SWANSON:  Your Honor, the parties have
stipulated to the adm ssion of the map of groundwat er-based
public drinking water wells in the vicinity of Maral ex
Disposal. This is included in the book as Stipul ated Exhi bit
No. 32.

Q (Continued by Ms. Swanson) M. Wser, I'mgoing to
have you describe the physical features of the well and how it
interfaces or interacts with subsurface geol ogy.

M5. SWANSON: And to do so, with Your Honor's
permssion, | wuld like to ask M. Wser to highlight the
wel | 's conponents on the diagramthat has been stipulated to
as Exhibit No. -- Conplainant's No. 2(A) 2.

JUDGE SUTI N: Do | have that?
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M5. SWANSON:  You do. It originally was -- let ne
doubl e- check the | og.

JUDGE SUTIN: Exhibit 2 looks, to nme, as though
it's the permt.

M5. SWANSON: Right. Your Honor, it's Stipul ated
Exhi bit 31, which is the specific diagramof the well
schematic that was taken from Appendix A of the permt.

JUDGE SUTIN: Okay. | have it.

M5. SWANSON: W prepared a bl owp of that for
denonstrative purposes. If | may put it on the easel behind
M. Wser, then he can use that to draw any kind of highlights
he would like to establish for the Court and, again, show ng
its interaction or interfacing with subsurface geol ogy.

Your Honor, may | approach the w tness?

JUDGE SUTIN:  Yes.

M5. SWANSON: Thank you.

JUDGE SUTIN: Ckay.

M5. SWANSON: M. Wser, would you mnd noving the
cof fee pot away so the Respondent can see? Thank you.

Q (Continued by Ms. Swanson) So, M. Wser, |I'm
turning your attention to Stipulated Exhibit 31, which is
bei ng used for denonstrative purposes, the well schenatic,
included in the Respondent's permt and Appendi x A, Page 2.
Coul d you pl ease describe for the Court the well's basic

features or schematics?
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A Sure. This is a blowp of a diagramsubmtted to
EPA by the Permtee in the process of obtaining the permt.
It's a schematic of how the conpany proposed to drill and
conplete this injection well.

It has three concentric strings of casing, stee
casing, and it has an innernost pipe called the tubing that is
al so nade of steel. And this innernost pipe of tubing is
sealed at its bottom by what is known as a packer or a packer
assenbly that forns a seal between the injection tubing and

the casing. And it nmakes the annulus cone into existence in

this well.

Q M. Wser, using your red pen, please maybe outline
what constitutes -- shall we start wth the tubing?

A So this injection well was first constructed with

the w dest casing 13-3/8 inches in dianmeter casing set to --
it was originally forecast about 500 feet. | believe it
actually went to 737 feet.

And then inside that, a narrower casing of
9-5/8-inch diameter was placed, and it was set to nearly
3600 feet or 3,600. And the deepest and narrowest hol e that
was drilled had 7-inch casing placed in that. It went al nost
down to 9,000 feet.

These three casing strings are the casing strings
| refer to. And then inside the casing strings in the mddle

of it -- again concentric -- is this 3-1/2-inch dianeter stee
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tubing that is -- this is the pipe through which the
wastewater is actually injected.

And at the bottomof the well is this packer. |'m
using a red pen to demark on this exhibit what constitutes the
annul ar space in this well. So at the bottom the annulus is
formed by the setting of the packer, and it forns the sea
between the 7-inch casing and the 3-1/2-inch tubing.

The inside of the annulus is fornmed by the outside
of this 3-1/2-inch injection tubing. That is inside of the
7-inch casing, and so that 7-inch casing forns the outside of
t he annul us.

So what | have done here is, | have drawn in red on
this cutaway slice of the injection well the annul ar space
that is forned between the injection tubing and the 7-inch,
what is called production or long string casing. |I'll just
make a little hash here so you can see what that is.

This is an encl osed space -- the annulus. And it's
encl osed at the top when the well head is finally bolted onto
the well. That forns the top seal. So the annulus is forned
at the top by the well head, at the bottom by the packer, and
t hroughout its length by the casing that it is -- that
surrounds it.

This annulus is designed as a fail-safe systemwth
this injection well. [It's very inportant that this annulus be

present. The permt requires that this annulus be maintained.
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And I'mdrawing a little synbol for a pressure gauge, which is
alittle circle. You put a gauge on the annul us.

It is supposed to be at zero. So when you place a
gauge on this annulus, it's supposed to be zero. As opposed
to -- and I"mjust drawming this in green just to distinguish.
This is the injection tubing.

The injection tubing, again being the tubing
t hrough which the wastewater is injected, this goes all the
way through the packer, through perforations that have been
placed in the bottomof the well. These are holes that are
blown into the casing to allow conmmunication to the geol ogic
formati on that conprises the approved injection zone for this
wel | .

And so to get wastewater to flow into that
injection zone at the rate that the Permtee wants, they
inject with pressure. So if you were to place a gauge on the
tubing, it will typically show pressure at the surface of the
wel | .

So this annulus space is supposed to be nuintained
at zero, and this injection tubing has a limt of 2,000 pounds
per square inch.

| will draw your attention that this whole well,
approxi mately 9,000 feet, passes through a nunber of different
geologic formations, and it's these geol ogic fornmations,

several of them that have aquifers in themthat are defined
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as underground sources of drinking water, the deepest of which
is about 5,000 feet deep bel ow the surface.

Q Thank you, M. Wser. M. Wser, does the Dara
Ferguson wel |l --

M5. SWANSON: Excuse ne, Your Honor.

Q (Continued by Ms. Swanson) Before | nobve on to the
permt, M. Wser, is there anything else you would like to
add, or does that document reflect your handwitten notes in
terns of the features of the well and its relationship to
different formations?

A All I would -- | won't add any nore to it, other
than I will say that it's inperative that this annul us be
allowed to serve its job as a fail-safe | eak detector.

The reason it's here is that it can detect whether
there are leaks occurring in this injection tubing, in this
packer, or in the casing wall outside, or even in the
wel | head. Any communication into or out of this annul ar space
woul d conprise a leak either into or out of it, and the
annul us is supposed to remain in a |l eak-free condition.

That's a principal of a well having nechani cal
integrity. And this is the fail-safe systemthat | was
referring to. Wien a well is in use, this wastewater goes
t hrough the tubing, into the perforations of the well, and
because you can only see the surface, it's very inportant that

you know it's going through the tubing and into the subsurface
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and not | eaking along the way.

Q What did you nean by "communication"? Can you
descri be what you nean by that term please?

A It's inportant that the well, when it's injected,
have its injected contents go through the tubing and not |eak
into sonme other place, such as what is called communicating
with the annulus. Communicating with the annulus sinply neans
| eaking into it.

Q Ckay. And in terns of being able to determ ne
whether, in fact, there is a | eak going on subsurface, what
are the indicators for that?

A Well, the principal indicator is seeing pressure
that is on this annulus. So if | came to this -- or the
Permtee were to cone to this well and put a gauge on the
annul us, the pressure observed was nonzero, or as we'll learn
|ater, significantly higher than zero, that's an indication
there is a leak in the annulus, unless the well annulus is, in
fact, closed, it remains closed, and the only reason for this
pressure is that it is being -- the annular liquids in here
are bei ng heated and expandi ng and causi ng surface pressure at
t he wel | head.

M5. SWANSON:  Your Honor, at this tinme | would Iike
to nove into evidence the Conplainant's Exhibit 2(A)2
containing M. Wser's handwitten drawi ngs and Conpl ainant's

Exhibit 2(A)2-W
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JUDGE SUTIN: Are there any objections from
Respondent, M. Zi nsky?

MR. ZI MBKY: No objections, but | think one of our
experts wll probably want to use it and nake their own
mar ki ngs on it.

JUDGE SUTIN: That's fine. At this tine,

Exhibit 2(A)2Wis received into evidence.

M5. SWANSON: Thank you.

Q (Continued by Ms. Swanson) M. Wser, | believe
you stated previously, but could you please remnd the Court
whet her this well operates pursuant to a permt?

A Yes. This well operates pursuant to a permt.

Q And when was the permt issued?

A The permt was issued on May 22, 2006.

M5. SWANSON:  Your Honor, the parties have
stipulated to the adm ssion of the UC Cass Il permt issued
to this well as Stipulated Exhibit No. 2.

JUDGE SUTIN: Ckay.

Q (Continued by Ms. Swanson) M. Wser, why did the
EPA i ssue the permt?

A The EPA issued the permt in response to a request
fromthe Applicant to get a permt, and the Applicant net the
standards for receiving a permt and so was issued the permt.

Q And, again, specific to this permt, can you pl ease

describe its key provisions?
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A This permt contains key provisions, as | have
earlier explained, that addressed the well's construction, the
well's operation, the well's testing, nonitoring on the well,
and reporting on the well.

Q And why is reporting a key provision?

A Reporting is very inportant because EPA needs to
have the information in hand to know t hat conpliance has been
est abl i shed.

Q And sane question for nmonitoring. Wy is that

consi dered a key permt provision?

A Monitoring of the well is inportant in order to
determne that the well is operating in conpliance with permt
condi tions.

Q And are there any other key permt conditions

associated with this well?

A Yes. It has an inportant provision about
mechanical integrity. | had said earlier and | will say
again, the permt, that actually Part 2(C)6 requires that this
annul us be maintained at zero pounds per square inch when
measured at the surface of the well.

Q M. Wser, please describe what nechani cal
integrity means.

A It means the well has no significant leak into or
out of this annular space and that it has no significant |eak

t hrough vertical channels adjacent to the outside of the
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casing into underground sources of drinking waters.

JUDGE SUTIN: | would rem nd everyone to speak
slowy for the court reporter.

Q (Continued by Ms. Swanson) What are the permt's
primary nmechanical integrity requirenents?

A The permt requires that this well maintains zero
pressure on this annulus, and the permt further acknow edges
that there may be situations where the Permtee is unable to
mai ntain zero pounds on the annul us.

And in that event, the permt, again at Part 2(C) 6,
directs the Permtee to follow an Underground | njection
Control Program Guidance No. 35. That CQuidance is designed to
determ ne whether the reason for annulus pressure may be
because of the heating of this closed annulus and if that
liquid is in an encl osed space and warned up, it wll expand,
and that wll cause pressure.

So the purpose of the Quidance is to determ ne
whet her that is the cause of the annulus pressure. And if
it's not the cause of the annulus pressure, then the Qui dance
directs the Permtee to follow procedures for a | oss of
mechani cal integrity. Loss of nechanical integrity is covered
in the permt at Part 2(B)A4.

And at that point in the permt, it directs the
conpany to shut down the well or shut in the well within

48 hours of discovery and to notify EPA wthin 24 hours and
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to not resune injection until the well has denonstrated
mechanical integrity and has received -- the Permtee has
received witten authorization to resune injection.

M5. SWANSON:  Your Honor, the EPA CGui dance 35
referred to by M. Wser has been stipulated to by the parties
as Stipulated Exhibit No. 34.

Q (Continued by Ms. Swanson) M. Wser, | would |ike

to turn your attention to the inspection of the well.

A Unh- huh.

Q Did you inspect the well on May 5, 20107?

A Yes, | did.

Q And what was the purpose of that inspection?

A It's a routine inspection to ascertain whether the

well was operating in conpliance with its permt.

Q And can you describe the scope of or how you
conduct ed your inspection?

A So | was acconpani ed by ny EPA col | eague,

Ms. Trish Pfeiffer, and we net M. Dennis Reiners at the well

pad location. And as with all inspections, | inspect the punp
to see whether the punp is -- whether it's in operation or
not, the well is actively injecting, whether the punp has any

settings to shut down the punp automatically if certain
pressure triggers are hit, so-called kill settings.
| inspect the wellhead, the injection wellhead, and

usi ng EPA' s gauges that we bring that are calibrated gauges,
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we have the operator place the gauges on the well's tubing,
injection tubing, and on the well's annul us.

Q Can you descri be what you observed during your
i nspection of the well?

A Yes. During that inspection, using our gauges, we
observed tubing pressure of about 1,910 pounds per square inch
and an annul us pressure of 1,725 pounds per square inch.

Q And what, if any, significance did you determ ne
fromthe annulus pressure being at -- I'msorry.

A 1, 725 pounds.

Q 1725, thank you.

A The significance was, you know, that's a | ot of
pressure on the annulus. M. Reinmers and | tal ked about what
m ght be causing that annulus pressure, and we discussed the
possibility that it mght be related to the warmng of this
liquid in the annulus; that if it was a closed systemand it
was | eak-free, that if this liquid that had been introduced
into the well was nore or less at roomor surface tenperature,
as it was introduced in the well and was then in the deepest
portions of the well, which is quite warm down in the
subsurface, that it mght be causing this liquid to heat up
and expandi ng and causi ng surface pressure.

And the well at that tinme didn't have -- it wasn't
easy to try to bleed off that annulus pressure. You can

sinply open the valve to the annulus at the well head, and it
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wi ||l expose you to that annular |iquid.

But there was no receptacle into which to place the
liquids, but M. Reinmers suggested that he arrange for such
liquids -- to bring sone receptacles or naybe a vacuum truck
to the site. And | suggested the next day that | be
t el ephoned to see what happened when he did that.

Q M. Wser, did you prepare an inspection report
fromyour May 5, 2010 inspection?
A | did.

M5. SWANSON:  Your Honor, this docunment is
stipulated to by the parties, and is Stipulated Exhibit No. 8
in your notebook.

JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) So follow ng your
di scussion with M. Reiners on May 5th, did you have any
foll ow-up discussion with hinf

A Yes. The next day, May 6, 2010, we happened to be
driving past this well again, and later in that day, we cane
back to the well and, again, net M. Reiners.

At that tine the well was actually being | ogged.
There was a wire-line logging truck on the site, and the area
around the wel | head had been cordoned off for safety reasons.
M. Reiners told nme that he had bl ed about a barrel or
42 gallons off the annulus in order to have the annul us

pressure restored to zero.
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Q Were you able to neasure for yourself the annul us
pressure at the tine of this visit?

A No. | didn't approach the wel |l head because it was
cordoned off being underneath a lubricator and a fireline
truck, so | didn't want to endanger nyself.

Q Ckay. So just to summarize, at that tinme, having
bled off about a barrel of liquid, | believe you testified the
annul us pressure was neasuring zero?

A That is what | was told, yes.

Q Did you have occasion to reinspect the well?

A Yes. On May 26th, we happened to be in the area
again, and we reinspected the well on May 26, 2010.

And what was the purpose of that inspection?

Again, it was neant to serve to see whether
conpliance with the permt was being achieved -- very simlar
to the previous inspection. This tine | was acconpani ed by ny
EPA col | eague, Cynthia Peterson, and we net M. Reiners at the
wel | head and conducted an inspection very nuch |like the
previ ous one.

Q And what were your observations during the My 26,
2010 i nspection?

A So when EPA's gauges were placed on the well head on
May 26th, the injection tubing pressure here was about 1,950
pounds, and the annulus pressure was 1,840 pounds.

Q Was the well currently being operated at that tine?
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A No.

Q M. Wser, did you prepare an inspection report
based on that May 26, 2010 inspection?

A Yes.

M5. SWANSON:  And, Your Honor, the parties have
stipulated to the adm ssion of the May 26, 2010 inspection
report. It's referred to as Stipulated Exhibit No. 9.

JUDGE SUTIN: Thank you.

Q (Continued By Ms. Swanson) So, M. Wser, what
happened next? Wat happened follow ng the May 26, 2010
i nspection?

A | returned to the office and | ooked at the permt
for this well and found the provision in this permt that
requires that the well's annulus shall be maintained at zero
pounds per square inch.

| identified the fact that it had been far in
excess of zero pounds, nearly approaching the injection
pressure, that that was a violation of that permt condition
and wote a letter that contained that statenent, that
all egation of violation for failure to maintain pressure at
zero.

This letter also requested that the conpany,
Mar al ex, respond in witing within 30 days with a plan of what
it was going to do about this annulus pressure and when.

Q In that letter that you're referring -- and let ne
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back up. Can you please provide the date that that letter was
i ssued.

A That letter was issued on June 7, 2010.

Q And in that letter, did EPA at that tinme allege

that the well had failed to maintain nechanical integrity?

A The letter stated that it mght be a | oss of
mechanical integrity. It still allowed for the possibility
that this pressure was -- mght be induced fromthernal
heat i ng.

M5. SWANSON: Thank you. Your Honor, the wtness
is referring to the June 6, 2010 Notice of Violation letter
i ssued by the Environnental Protection Agency, and that
docunent is included as Stipulated Exhibit No. 10, having been
stipulated to by the parties.
JUDGE SUTIN:. Ckay. Thank you.
Q (Continued by Ms. Swanson) M. Wser, what, if
any, response did Maralex provide to the Notice of Violation?
A Maral ex authored a letter dated July 6, 2010, and
w ote back to EPA and described that they, too, had noted that
the well had had annulus pressure. They had initially thought
it was related to thermal effects, as we have been talking
about, but owing to the nature of how fast the pressure was
recurring in the annul ar space, that they now believed it was
a | eak.

And they said that they -- they laid out a series
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of steps starting with shutting down the well and |owering a
plug into the tubing of the well and placing that plug in the
bottom and performng a series of different pressure tests on
conmponents of the well to determ ne which conponent of the
wel | was | eaki ng.

They said they would -- mght need to use a
conpletion rig to be present when this was taking place, and
they forecast that they could get arig in the early part of
August 2010, the next nonth.

Q And was there anything nentioned by Maral ex in that
letter to keeping EPA informed of its activities?

A Yes. The letter stated that they woul d keep EPA
apprised of these activities and the results of these
activities as they becane known to Maral ex.

M5. SWANSON:  Your Honor, the parties have
stipulated to the Respondent's response letter to the Notice
of Violation. That letter is dated July 6, 2010. |It's
i ncluded as Stipulated Exhibit No. --

JUDGE SUTIN: 117

M5. SWANSON: 11? Thank you.

Q (Continued by Ms. Swanson) M. Wser, did you have
any follow up conversations with Maral ex regarding this
activity and proposed pl an?

A No.

Q M. Wser, do you have an expert opinion concerning
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whet her or not the well failed to maintain nmechani cal
integrity in accordance with the permt provision?

A Yes. This permt requires that the well maintain
pressure at zero on the annulus. The permt, as | have gone
over this just now, it does direct the Permtee to follow a
CGui dance if pressure is above zero and cannot be maintai ned at
zero.

The purpose of that Quidance is to foll ow
procedures to determ ne whether it mght be thermally induced
pressure. The Permtee, by letter of July 6th, stated they no
| onger believed it was thermal. It was a | eak. Because of
that, that permt provision, the Permtee is then directed to
foll ow steps as though the well had |ost mechanical integrity
due to a | eak.

And, therefore, ny opinion about the well is that
this annulus had a leak in it somewhere. It was being
operated in this condition where this fail-safe systemin the
annul us was conprom sed because of the persistent pressure
that kept comng into the annulus, and that that is an unsafe
injection practice in light of the fact that there are
under ground sources of drinking water through which the well
passes through the vicinity.

M5. SWANSON: Thank you, M. Wser. Your Honor,
| have no further questions for this witness at this tine.

MR. ZI MBKY: Your Honor, may | proceed?
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JUDGE SUTIN: Yes.

CROSS- EXAM NATI ON

BY MR. ZI MBKY:
Q Good norning, M. Wser, WIIliam Zi nsky on behal f

of Maralex. W net yesterday on the site inspection.
Al t hough we probably should put that on the record that there
was a site inspection.

MR. ZI MBKY: Your Honor, do you want to nake a
statenment or sonethi ng?

JUDGE SUTIN:  Sure. I'll do that. For the record,

the parties and nyself net on the site of the Dara Ferguson

No. 1 injection well. W viewed the area, the well head, as
wel |l as the various aspects of the operation. W'IlIl just
leave it at that. And the inspection -- or excuse nme, not the

i nspection. The visit took about 15, 20 mnutes. You may
proceed, M. Zi nsky.
MR. ZI MBKY: Thank you, Your Honor.

Q (Continued by M. Zinsky) Now, returning to that
diagram the schematic of the well, that schematic is fromthe
permt application, correct?

A That's right.

Q And woul d you agree with nme -- or do you have any
know edge whether the well was constructed differently than as
shown there?

A Yes. It's ny understanding the well was
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constructed slightly differently, nostly in terns of depth.
Again, this was proposed at the tine of the permt
application, so the well had not yet been drilled. So the
depth of formation tops and the depth to which casings were
actually going to be set were not at that tinme known and
coul dn't have been known.

Q Ckay. So you indicated in your testinony that the
13-3/8-inch casing originally on the permt went -- set at
500 feet, but it was actually 737 feet, correct?

A That's ny under st andi ng, yes.

Q And do you have any understandi ng about the next
casing on the permt? It says 9-5/8 inch? Do you have any
recol l ection whether it was actually constructed at
10- 3/ 4-i nch?

A | don't. I'msorry.

Q Ckay. If you could, refer to Stipul ated Exhibit
No. 11. Do you have a copy of that in front of you?

M5. SWANSON: | can provide himw th one.

MR. ZI MBKY: Your Honor, if | could approach,
| have the EPA exhibits that we have.

JUDGE SUTIN: Go ahead.

Q (Continued by M. Zinsky) |If you could, open that
to Exhibit No. -- Conplainant's Exhibit No. 11, which is
Stipul ated Exhibit No. 11.

A | have that open. That's the July 6, 2010 letter.
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Q From Mar al ex?

A Yes. | have that.

Q And attached to that is a schematic?

A Yes.

Q Do you see that?

A Yes, | do.

Q And that schematic shows the 10-3/4-inch casing?
A | ndeed it does.

Q So Maral ex overbuilt the well as conpared to what

the permt was, correct?

A Vell, built it differently, yes.

Q It was built differently, but the casing was -- the
first string of casing was an extra 237 feet, correct?

A Yeah. The extra -- the surface casing, the
13-3/8-inch casing was set 237 feet deeper than originally
forecast.

Q And the second casing was a larger casing. It
wasn't 9-5/8. It was 10-3/47?

A It was 10-3/4 inch, and it was set at 3,568 feet.
That is not 3, 600.

Q Ckay. So you would agree with ne that it was built
stronger than as required under the permt?

A | don't know if | would say stronger. It was built
differently.

Q Wl |, thicker casing, |longer string of casing --
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woul d that help and assist the concerns of the EPA about
protecting underwater drinking sources if that |eaks?

A So, for instance, the surface casing being 237 feet
deeper than had originally been forecast neans that when it
was set, it was casing (sic) off nore of the subsurface
geology than it would have been had it been 500 feet. That's
correct.

Q And protecting it nore than required?

A | don't know that | would use the word "protecting”
other than -- the reason surface casing is set to the depth
that it's typically set at has to do with the types of things
that are encountered as the well was being drilled, as the
hole was being drilled and also the supply of materials on
hand when the well is being drill ed.

So it's quite conceivable that when the well --
when the hole was being drilled for the surface casing, that
the antici pated geology didn't cone out as anticipated. It
turned out that it needed to go deeper.

Ckay.

A So that would be a good thing to protect -- that
was the reason for the deeper surface casing, and that would
be good to set the surface casing and be nore protective than
| eavi ng the bottom 237 feet uncased. Yes, | would agree with
t hat .

Q And the thicker casing on the second string of
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casing, slightly thicker casing than originally required by
the permt -- again, the casing protects any fluids from
escaping the injection well where they shoul dn't be escaping,
correct?

A VWl l, the use of 10-3/4-inch casing as opposed to
9-5/8-inch casing is nmerely a wider casing. |'mnot sure that
it's intrinsically nore protected.

Q So a thicker -- okay. A wider casing is --

A It's bigger around. It allows for the
accommodation of a bigger drill bit to drill the next hole.
Q And on the schematic, there is a shaded area. What

is that? 1s that the cenent?

A Yes. The shading on this exhibit is what the
Permttee proposed in terns of where they woul d place cenent,
how t hey woul d cenent the casing to the bore hole that they
had just drilled the rock wall.

It was proposed, therefore, to have this surface
casing cenented up to the surface, to have this internediate
that we know as 10-3/4-inch cenented to the surface and have
this 7-inch or long string production casing cenented up into
the internediate casing. That was how it was proposed.

Q You have no reason to believe it wasn't constructed
as proposed, do you?

A | do have reason to believe it was not constructed

t hat way.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o3

Q And what reason is that?
A The Permittee provided information shortly after

the well had been drilled that actually described where the

cement -- where it was placed and how high up in the well it
went to.

Q And it was cenented?

A It was cenented, but not according to this.

Q Ckay.

A In fact, there are gaps of cenent. There's a gap

here bel ow the internedi ate casing, and there's a gap her
bel ow the use of what is called the DV tool where this |ong
string was cenented in two different stages.

And so there's approximately -- | have witten or
drawn on the other easel over there. 1t has the zones that
are not cenented pursuant to the information submtted to
EPA by Maralex. | can't quite see it fromthis angle, but
there are gaps.

Q Now, let's go to Stipulated Exhibit No. 8. That
woul d be No. 8 in the Conplainant's exhibit.

A You're referring to the May 5th inspection?

Q May 5, 2010 inspection. Are you there?

A Yes.

Q Now, prior to this time, when did you first -- when
were you first assigned this area to -- ny understanding is

this is Region 8. \Wen were you assigned to oversee this area
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including this injection well?

A Sept enber of 1999 when | accepted the position with
Regi on 8.

Q Were there other people who conducted i nspections
of this well?

A Yes.

Q And do you know -- who were they?

A There was one prior inspection of this well. It
was conducted by two gentlenmen naned -- one nanmed Ken Phillips
and the other O ark Davenport.

Q Do you recall that was?

A Not off the top of ny head. | believe it was 2008.

M5. SWANSON:  Your Honor, I'mgoing to object to
this line of testinony as being i nmaterial and outside the
scope, not only of this proceedings, but also to this wtness'
know edge.

MR. ZIMBKY: Well, Your Honor, they're
indicating -- well, near let nme build a foundation.

JUDGE SUTIN: Ckay.

Q (Continued by M. Zinsky) Are you famliar with

the results of that inspection?

A Yes.
Q And what were the results of that inspection?
A The results were that those inspectors simlarly

observed annul us pressure. | believe the nunber was 800
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pounds per square inch on the annulus and the well's injection
t ubi ng was observed at 790 pounds per square inch.

Q And do you know whet her there were any
reconmendat i ons nmade by those gentl enen?

A M/ understanding is that based upon the inspection
report that | have seen, is that they recommended that the
conpany attenpt to bleed off this annulus pressure and get in
touch with EPA about what had transpired in that process.

Q Now, at one point, did the EPA lose the well file
in this case?

M5. SWANSON:  Your Honor, I'mgoing to object to
the relevance of this particular |ine of questioning.

JUDGE SUTIN: M. Zinsky?

MR. ZI MBKY: Well, Your Honor, he testified about

an inspection that occurred at this well that was simlar in

nature to what is set forth in Exhibit No. 8 It was never
provided to us. So | was wondering -- we have been told that
the well file was lost. I'mjust trying to see if we have a

conpl ete record here.
JUDGE SUTIN: Al right. 1'Il allowit.
THE WTNESS: ['mnot aware that the well file was
lost, but I don't knowif it was.
Q (Continued by M. Zi nsky) Ckay.
A It mght have tenporarily been m spl aced, but

certainly we have it.
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Q And do you have a copy of that inspection that

t hey --

A | have seen that inspection report just recently,
yeah.

Q In preparation for this testinony?

A Uh- huh.

Q And that's a "Yes" for the court reporter?

A Yes. |I'msorry.

Q And did you do any other inspections yourself after

they inspected? And your nenory is in 2008, they did an
i nspection?

A Yeah. |'mnot renenbering the exact date of their
inspection. And no, | did not do an inspection after their
inspection up until this one in of My of 2010.

Q Now, | want to direct your attention to Stipul ated
Exhibit No. 34. It is groundwater Section Guidance No. 35.
| don't think it's going to be in there.

MR. ZI MBKY: Your Honor, may | approach?
JUDGE SUTIN:  Yes.

Q (Continued by M. Zinsky) Placing before the
wi tness the Stipul ated Exhi bit book and Stipul ated Exhi bit
No. 34, which is Goundwater and Section Gui dance No. 35.

You testified about this earlier. Do you recal
t hat ?

A Yes, | do.
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Q Now, the purpose of this procedure -- this is a
procedure promul gated by the EPA to all section staff to
foll ow when they observe excessive annul ar pressure on the
well, correct?

A That's what the title of the Section Cuidance is,
yes.

Q And if you go down to the fourth paragraph, it
instructs people who its directed to use Section Guidance

No. 35 to determne if -- and the word "if" is underlined

the well has experienced a | oss of nechanical integrity.
Do you see that?

A Yes.

Q And | think you testified you woul d agree that at
times, a well, an injection well, can have sone annul us
pressure build up, but that does not necessarily nmean the well

has | ost nmechanical integrity, correct?

A That is correct.
Q Now, there's a flow chart that is part of that. It
starts on the second page. It says Procedures to foll ow when

Excessi ve annul ar pressure is observed.™
Do you have that?
A Yes. |I'mon Page 2. 1|Is that where you are?
Q Yes. There's a flowchart. 1It's |like a table.
Yes, you have it there. And it instructs the person during

field inspections to follow this procedure, correct?
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A It does.

Q And they ask sone questions, and if it's a yes or
no, you're instructed to do certain things depending
whether -- like a typical flow chart, if yes, proceed to this.
If no, follow this flow of decision-naking or procedures,
correct?

A That's how this is typed up. That's correct.

Q Ckay. So the third row on the far left-hand col um

of this table, "D d annul ar pressure bleed to zero within

60 seconds" -- now you tal ked about a previous inspection of
the well. Do you know whether they followed this guideline?
A | don't know.

Q Let's tal k about your May 10th or May 5, 2010
inspection. D d you follow this guideline?

A | did not have this guideline with nme and did not
follow it verbatim no.

Q Ckay. D d the annular pressure bleed to zero
within 60 seconds?

A The tinme in which | was able to observe the annul us
bei ng bl ed dowmn was during the May 26th inspection.

Q kay. So I'mjust concentrating on May 5th. So
you didn't observe it, whether it bled down or not?

A No.

Q Did you observe -- in the next row, it stays, "See

if pressure returns within 15 mnutes.” D d you observe that?
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A No. I'll remnd you that, you know, during that
May 5th inspection, the reason there was no bl eedi ng off of
the annulus was there was no place to put the annular fluids
SO -- you know, it was the Permttee -- the Permt instructs
the Permttee to follow these procedures. That's part of the
permt.

And during ny inspection, I"'mnot required to
follow this series of steps, if that's what the |ine of
questioning is |eading to.

MR. ZIMBKY: Well, | appreciate you anticipating
where ny line of thought here, but just please answer the
guestions. Thank you.

Q (Continued by M. Zinsky) So this guideline is of
no real value to the EPA. | nean, you previously testified
that you relied on this guideline, but now you're testifying
that you don't have to?

M5. SWANSON: (bj ection. Counsel is msquoting the
W t ness.

MR, ZIMBKY: | think his earlier testinony was that
he relied on Guideline 35. Now he's saying that he doesn't
have to rely on Quideline 35.

JUDGE SUTIN: Can you please read that question?
WI1l you read back the question?

(The last question was read back by the Reporter.)

THE WTNESS: |s that the question?
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Q (Continued by M. Zinsky) That's the question

pendi ng.
A kay. Can you restate the question for ne, please.
Q What don't you understand about that question?

It's pretty clear to ne.

A |"'msorry. Could you repeat the question?

Q Is there a certain word in there that you don't
under st and?

A Wul d you pl ease repeat the question for ne.

MR. ZIMBKY: | would like to have the court
reporter read it back.
(The last question was read back by the Reporter.)
THE WTNESS: | guess I'mstill not hearing what
t he question is.

Q (Continued by M. Zi nsky) GCkay. You previously
said that Guideline 35 -- you testified about Quideline 35.
Do you recall that testinony?

A Yes. | recall that | said that it's contained in
the permt and that it direct the Permttee to follow the
procedures in this guideline.

Q Now, this guideline is directed for all section
staff in the Montana operations office, correct -- on the
first page of this Quidance?

A The Guidance or the guideline has a title that is

"Procedures to Foll ow When Excessive Annul us Pressure |s
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bserved on a Wll." And it's to all section staff including,
Mont ana oper ati ons.

Q That woul d include you, correct?

A Yes.

Q And you testified you didn't have this guideline
wi th you when you did your inspection, correct?

A That's correct.

Q And the bottomof this first page, it indicates
"A flow chart for Quidance No. 35 is included for quick
reference in the field."

Do you see that?

A Yes.

Q And you would agree with ne, it's inportant for the
EPA to have a standard protocol when you' re doing inspections
of injection wells or any other type of inspections. You want
every field inspection person to be following a simlar-type
of guideline. You don't want some cowboys out there who are
going off the script and are not foll ow ng promnul gated
gui delines, correct? It's yes or no or not --

A | agree inspections should be standard.

Q And the purpose of this Guidance is to have
standard i nspections, correct?

A This is one of the features of this.

Q One of the features. And that's sonething that is

a benefit for both the EPA and the Permttee, correct?
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A Yes.

Q And the Permittee is, you just indicated, is
supposed to be know edgeabl e about this guideline and rely on
this guideline, correct?

A That's right. They're supposed to followit.

Q Supposed to follow it. And you' re supposed to

followit -- or you don't have to follow it?

A Vll, that's where |"mnot sure -- that | agree
wi th you.

Q Ckay. So you don't agree that you have to foll ow
this?

A That's correct.

Q But the Permttee has to follow it?

A That's correct, because it's in the permt.

Q And the reason you have a Quidance is so across the
board for the EPA is that you have consistent inspections and
consi stent outcones, correct?

A It's neant to be to be for that purpose, yes.

Q Now, if you go to Page 3 on the |eft-hand col um,
"Does pressure return to the annulus within 14 days?" And
there's a yes row, a yes colum, and a no col umm.

And if it does return in 14 days, it says, "EPA
technical expert will design a proper nmechanical test.
Conpl i ance officer will require the operator to conduct a test

within 14 days."
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Do you see that?

| do.

Were you the EPA technical expert?
No.

Who was the EPA technical expert?

> o0 » O >

To ny know edge, EPA was never contacted to devel op
a procedure by an EPA technical expert.

Q In this case or ever?

A In this case.

Q Ckay. It says, "EPA expert will design a proper
mechanical integrity test."

Dd I read that correctly?

A It does, in answer to the question, "Does pressure
return to the annulus within 14 days?"

Q kay. So if it doesn't return in 14 days, end of
procedure, correct? That's the flow chart -- end of
procedure. That neans no probl ens.

A |"'mnot sure that this flow chart is purely, as you
say, sequential. There are procedures that this flow chart
descri bes that don't necessarily have to take place in
sequential order, but you're right. Were it says that, then
it says, "If the answer to 'Does pressure return to the
annulus within 14 days,' the answer is no, then it does say
the well doesn't have nechanical integrity."

Q Let's go to the |ast page of this guideline.
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There's a 14-day pressure nonitoring. D d you or anyone at

t he EPA advise Maralex to -- did you ever give themthis fornf

A No. | did not give themthis form

Q Dd you advise themto record it for 14 straight
days?

A No.

Q So as of your May 5, 2010 inspection, even though
it did show annul us pressure, that did not necessarily nean
that the well had |ost nechanical integrity; is that correct?

A | think that's correct, yes.

Q Let's go to your May 26th inspection. That's
Stipulated Exhibit No. 9. Now I'mgoing to ask you the sane
guestions | asked you about the May 5th inspection.

At that tine, did you have the Guidance No. 25 with
you?

A No.

Q At that tine, did you follow Quidance No. 35 in

connection with the flow chart attached thereto?

A You nmean as an EPA inspector did | followit?
Q Yes?
A No.

Q You did not provide Maralex with the 14-day
nmonitoring chart, correct?
A That's correct.

Q I nstead, 12 days later, you sent Conpl ai nant
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Exhi bit 10, Stipulated Exhibit 10. Do you see that?

A Yes. | see that.

Q And you testified and as this letter states -- now,
you didn't sign this, correct?

A No.

Q Who is Phillip Strobel?

A He was the acting director of the Techni cal
Enf or cenent Program

Q How did he come to sign this letter?

A | handed it to himto sign.

Q You drafted it?

A | did.

Q Is there any indication on this letter that you
drafted this letter? You know, sonetinmes on the bottom
left-hand side, there's a little mark and initials of who was

i nvolved in drafting.

A No. There is no such mark.

Q But you drafted this verbatimfor his signature?
A Yes.

Q And at that tinme, you observed annul us pressure on

May 26, 2010, and 12 days later, this letter got sent,

correct?
A That's correct.
Q There was no 14-day nonitoring period, correct?
A That's correct.
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Q Now, you testified about the Plaintiff's exhibit or
Conpl ainant's Exhibit No. 11, Stipulated Exhibit No. 11. Is

Exhibit No. 11 in that binder, the EPA exhibits?

A Yes.

Q Now, you received this letter, correct?

A Yes.

Q Do you have a tickler systemto track wells and a

tickler system-- at least that I'mfamliar with is, you have
your secretary, assistant, or you, yourself, as the case m ght
be -- you say "Ckay. | received this letter. 1've got to
follow-up on this letter within a nmonth or two nonths or, you
know, two weeks."
Do you have any type of systemlike that?
A W have a Region 8 database that has sonme capacity

like that, but it is not a detailed tickler systemas you

descri bed.
Q Did you tickle this letter that you received --
A No.
Q -- July 6th?
A No.
Q Wien was the next tinme that you had any contact

with Maral ex concerning this well?
A Me, personally?
Q Yes.

A | would have to say it had to have cone after the
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EPA issued its conplaint.

Q Ckay. Was responsibility for overseeing this well
i nside the EPA passed fromyou to Sarah Roberts?

A Yes, it was.

Q Do you recall when that occurred?

A That happened approxi mately the end of 2010,
begi nning of 2011.

Q During that handoff, did you just dunp a bunch of
files or her desk and say, "See ya, I'mgoing to D.C.," or did
you say, "Sarah, let's go through these files," or did you
wite a neno saying, "Ckay. This is everything that is active
out there."

Did you have neetings? Wat was the nechanics of
the transition?

A | made nyself available to Ms. Roberts when she
woul d need assistance. | sat in on, you know, many a neeting
with Ms. Roberts to explain what types of appropriate actions
woul d be needed in response to certain circunstances. It was
a handoff of responsibilities in general. It was not a

handoff of this well and this well and this well.

Q So there was no, like, red flags or yellow tab
saying, "Ckay. Follow up on this well. | had an inspection
on this well, so you need to follow up"?

"' mnot tal king about this particular well, but any

well in general. There was nothing specific about the handoff
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and specific as to any particular well or any particul ar
matter you were working on at that tinme?

A | don't know that | would say that. There m ght
have been a few that were in ny i medi ate thoughts that
| needed to |et her know about.

Q And you woul d have | et her know about anything that
you t hought was pressing, correct? Sonething that was
important, you wouldn't have let slide -- or would you have?

A There's a lot of things that go through ny desk, so
whet her sonething was inportant and | didn't tell her about it
or not is -- you know, it's possible that sonmething that was
i nportant and woul d have been conmunicated -- had | renenbered
it, I would have said sonething. But if you're asking if --

Q Again, you're anticipating ny question, and |
didn't ask that question.

A Ckay.

Q Ckay. Thank you. D d you keep for your own
organi zation -- you had a lot of wells that you were

overseeing, correct?

A Yes, that's correct.
Q Did you keep a chart for your own self that |isted
statuses of |like when the next MT -- there's a requirenent

that an M T be perfornmed every five years?
A Every five years.

Q Dd you have a tickler systemfor that that would
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pop up and say, "Ch, we have got to get this MT done on
Injection Wll Smth No. 2."
D d you have sonething |like that?

A Yes. As | nentioned, we have a Regi on 8 database
that does track when things have occurred, and one can use it
to cal cul ate when things are due.

Q Now Gui dance No. 35 refers to in the fourth
par agr aph, second sentence, it says, "If you find that there
is" -- and "is" is underlined -- "a loss of nechani cal
integrity, use headquarter's Qi dance No. 76."

Do you see that?

A You're tal king about the first page of this
guideline? Is that right?

Q Yes.

A Yes. | see it.

Q Are you famliar with that Guidance?

A Yes, | am

Q And that Cuidance indicates that if there is a |oss

of mechanical integrity that the EPAis to direct the
Permttee, the operator to shut in the well within 48 hours;
is that correct?

M5. SWANSON:  Your Honor, |'mgoing to object.

Counsel is assumng facts not in evidence. W did not talk on

D rect about Gui dance No. 76.

MR. ZI MBKY: Well, Your Honor, we tal ked about
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Qui dance No. 35. And 35 says if there is mechanical -- okay.
Vell, let ne go this way.

Q (Continued by M. Zi nsky) You never -- you,
yoursel f, during your supervision of this well never found

that it |acked nechanical integrity, correct.

A | did not author a letter that stated that. That's
correct.
Q In fact, the letter did you wite said "It may | ack

mechani cal integrity," correct?
A That's correct.
Q And if you thought it did | ack nmechani cal

integrity, you would have followed the guidelines and told

themto shut the well in, is?
A That's correct.
Q There is no evidence that you're aware of that
i ndi cates there was any | eakage fromthe injection well into

the surroundi ng formations, correct, other than the
perforations where it was permtted to be dispersed, injected
into, correct?

A That's correct.

Q And if there had been, you would have required --
t he EPA woul d have required sone sort of renediation of that
spill, correct?

A Renedi ation of a spill? I'mnot sure I'mfollow ng

what you' re aski ng.
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Q If you had thought there was a well failure --
first of all, if you thought -- if you cone to the conclusion

that there was nechanical integrity failure, you would have

ordered them -- them being Maral ex D sposal -- ordered themto
shut in the well; is that correct?

A That's correct.

Q If there was loss of fluid fromthe well into the

surroundi ng formati ons through the casing where it spots areas
where they were not permtted to inject the water, there would

have been a renedi ation of the well failure, correct?

A That's possible. It's not necessarily true.

Q But there was no renedi ati on ordered ever on this
well, correct, to your know edge?

A There was no order renedi ating the surrounding
groundwater, no. | think that's the question you were asking.

Q Vll, renediation of the well -- of any well

failure, correct?
A Correct.
Q To your know edge, this well never failed, correct?
A It never | ost nmechanical integrity during the sets
of facts | observed.
JUDGE SUTIN. M. Zi nsky, how much | onger do you
t hi nk you have?
MR. ZI MBKY: Just a couple mnutes, if | could | ook

at ny notes here.
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JUDGE SUTIN:  That's fine.

Q (Continued by M. Zi nsky) Now, do you have any
know edge about the weight of the 7-inch casing in the permt
as opposed to the as-built well? And a higher weight casing
woul d indicate a stronger well?

A The 7-inch casing that was proposed was proposed to
be built with 23 pounds per foot of casing, and when it was
actually constructed, apparently pursuit to Exhibit 11, it was
built with differing anounts of either 29 pounds or 32 pounds
per foot casing.

Q And you woul d agree that is stronger casing?

A It is thicker casing, yes.

Q And thi cker would be stronger?

A It's thicker, and it has a higher burst strength,
yes.

MR. ZIMBKY: That's all the questions | have.
Thank you, Your Honor. Thank you, M. Wsenan.
JUDGE SUTIN: M. Swanson, | will allow Redirect.
" mwondering if we should take a break for nmaybe ten m nutes
unl ess your questions are quick.
M5. SWANSON:  Your Honor, ny questions are quick.
| have approximately eight questions for Redirect of M.
W ser.
JUDGE SUTIN: And | have a few questions nyself, so

why don't we take a ten-mnute break and cone back, and we can
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Redirect, and we'll go fromthere.

M5. SWANSON: Thank you.

JUDGE SUTIN: Let's be back at 11:05. W'Ill go off
the record.

(A recess was taken from 10:56 a.m to 11:05 a.m)

JUDGE SUTIN: Okay. Just for preparation for the
day, before we start up again, | think we wll -- if possible,
Ms. Swanson, we'll go until 12:15 and then break for |unch for
an hour. Does that work for the parties?

MR. ZI MBKY: Yes, Your Honor.

M5. SWANSON:  Your Honor, | believe that's fine.

JUDGE SUTIN. kay. Geat. So Ms. Swanson, would
you like to Redirect?

M5. SWANSON: | woul d, Your Honor. Thank you.
M. Wser, just a few questions on Redirect, please.

REDI RECT EXAM NATI ON

BY M5. SWANSON:

Q You stated during your Cross-Exam nation that the
actual construction of the well differs slightly than the
proposed construction; is that correct?

A | did.

Q Does the fact that the Respondent constructed the
well with gaps in the cenent casing nake it nore or |ess
protective?

A Less protective.
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Q And with regard to the question that was asked to
you regarding prior inspections of the facility, did the
Respondent ask for the well file or, specifically, the
hi storical inspection report at any tinme in preparation for
this hearing?

A Not to ny know edge.

Q Thank you. Wth regards to Qui dance No. 35,
al t hough the CGuidance originally was witten for EPA field
i nspectors, isn't it true that this Quidance is regularly

reconmended to well owners and operators to foll ow?

A Yes. It's contained in permts.
Q |"msorry. Can you repeat that?
A It's contained in the permts that are issued for

injection well operators.

Q So followng on that, isn't it true that the perm:t
itself requires that the Permttee follow the procedures that
are set forth in Guidance 35 when they either cannot maintain
zero annul us pressure and suspect there nmay be a thernal
fluctuation?

MR. ZIMBKY: (bjection. It's a bit of a |eading
questi on.

JUDGE SUTIN: Sustained. |If you can, rephrase the
guestion, M. Swanson.

Q (Continued by Ms. Swanson) M. Wser, does the

permt refer to Qui dance 357
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A Yes, it does.

Q And in what capacity?

A It directs the Permttee to follow the procedures
laid out in Guidance 35 if they cannot maintain zero pounds

per square inch on the annul us.

Q And who is required to follow the conditions of a
permt?
A The Permttee is.

Q And what are -- what are EPA's responsibilities
with regard to the permt?

A EPA's responsibilities are to ensure that it's
conplied wth.

Q Thank you. M. Wser, after receiving the proposed
plan for Maralex to determne the source of the |eak and the
steps to repair it on July 6th of 2010, to your know edge, did
EPA receive any further conmmunications from Maral ex until EPA
initiated the inspection in April of 20117

A Not to ny know edge, no.

M5. SWANSON: Ckay. Thank you. No further
guestions, Your Honor.

JUDGE SUTIN: Thank you, M. Swanson. M. Wser,
| have a coupl e questions for you.

Q (By Judge Sutin) Wth respect to the permt -- do
you still have the book there? | think it's Stipul ated

Exhi bit No. 2.
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Can you tell me on Page 2 of the permt, it says

that the permt is effective on May 22, 2006. Is the permt

still effective?

A Today?

Q Yes.

A Yes, it is.

Q Ckay. And did you wite this permt?

A No, | did not.

Q Do you know who did?

A | believe the primary permt witer was
Ms. Trish Pfeiffer.

Q Thank you. And then just one other question about
your exhibit here. Can you show nme where the underground
drinking water sources are? | think it's -- is it noted on
there? | see different formations. Can you show ne which

ones are the --

A

According to the Statenment of Basis acconpanying

this permt, the follow ng are underground sources of drinking

water: The San Jose, the Farm ngton, the Fruitland, the

Picture C

Q
A

iffs, the Adiff House, and the Menafee fornations.
So say that again. The San Jose --

San Jose, the Farm ngton, the Fruitland, Pictured

diffs, the diffs House, and the Menafee formati ons.

guesti ons.

JUDGE SUTIN: Okay. Thank you. | have no further

Do you have any foll owup question to ny




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(f

guestions?

MR. ZI M5KY: No, Your Honor.

M5. SWANSON: No, Your Honor.

JUDGE SUTIN: Thank you, M. Wser.

THE W TNESS: You're wel cone.

JUDGE SUTIN: M. Swanson, your next W tness.

M5. SWANSON:  Next, | would like to call Sarah
Roberts, environnental scientist for the United States
Envi ronnmental Protection Agency Regi on 8.

SARAH MAUREEN ROBERTS,

the w tness herein, having been first duly sworn, was exam ned
and testified as follows:

DI RECT EXAM NATI ON

JUDGE SUTIN: M. Roberts, are you ready to begin?
M5. SWANSON: | am

Q (By Ms. Swanson) Can you pl ease state and spel
your full nanme for the record.

A Sarah Maureen Roberts, S-A-R-A-H MA-UREE-N
R OB-E-RT-S.

Q Ms. Roberts, describe your education, please.

A In 2007, | received a bachelor's of science in
geol ogy from Janes Madi son University in Virginia, and in
2009, | received a naster's of science in hydroelectric
science and engineering fromthe Col orado School of Mnes in

Col or ado.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(8

Q Where are you currently enpl oyed?

A At the United States Environnental Protection
Agency in Region 8.

Q And how | ong have you worked for the Region 8
of fice?

A Si nce January of 2010.

Q What is your position?

A | am an environnental scientist, and I work in the
Underground Injection Control programfor the Ofice of
Enf orcenent, Conpliance, and Environnental Justice.

Q Wul d you describe your training as it relates to
your position.

A | would include ny degrees in geol ogy and hydrol ogy
at EPA. | have received training, various trainings -- ethics
training; environnental justice training; U C program
training; basic inspector training; U C specific inspector
training; and on-the-job training with the U C program

Q Wul d you please provide a little bit nore detai
regardi ng your Ul C inspector training.

A That was a week-1ong course that included education
in the UC programin general, the applicable regulations, and
statutory requirenents, as well as permtting conditions,
background about underground injection wells, how to conduct
i nspections, howto wite inspection reports, and then

experiences fromcurrent and former EPA U C enpl oyees.
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Q And can you tell us who sponsored that training?

A That training was put on by the agency, EPA, and it
was instructed by the various experienced U C enpl oyees.

Q Descri be, please, your on-the-job U C training.

A That invol ved acconpanyi ng nore experi enced
i nspectors on inspection trips to | earn standard inspection
processes and al so working with experienced U C enpl oyees on
case devel opnent .

Q And did these type of wells you received training

on include dass Il wells?
A Yes.
Q Ms. Roberts, have you supplied a resune in

connection with this matter?

A Yes.

MB. SWANSON:  Your Honor, this docunment has been
stipulated to the parties as Stipulated Exhibit No. 6.
JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts, please
summari ze your work experience in the EPA Region 8 U C
progr am

A Oh the UC program | review deep wells. That's
Cass I, Il, and Il1l, and sone Cass V wells for conpliance
with permts and regulatory requirenments. To do this,
| conduct inspections, review reports, and ot her

correspondence from operators.
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And | also aid in enforcenent cases in the case

devel opnment process such as penalty assessnents.

Q Do you have experience in conducting C ass |
i nspections?

A Yes. |1've conducted over 900 deep well
i nspections, and the majority, over 800 of those, were
Cass Il wells.

Q And what do your Class Il well inspections
typically involve?

A They' Il include a site visit to the well site.
| typically inspect the punp, whether it's currently running,
the pressure at which the punp is operating at. At the
wel | head, I'll observe the injection pressure, whether the
punp is -- whether the well is actively injecting, and ||
observe the annulus to see whether that has pressure on it
typically.

And then 1'll create an inspection report and
follow up in the office to review for conpliance with perm:t
requi renments.

Q Approxi mately how many Class |1 well enforcenent

cases have you participated in?

A Ten. And those ten address nonconpliance at over
50 Cass Il wells.
Q And can you, please, describe your role in a

typi cal enforcenent action.
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A "1l typically review the facts of the case and the
statutory factors, how they apply to the statutory factors and
permt requirenents. And then I'Il aid in the process of
penalty assessnent, as well.

Q And, Ms. Roberts, have you any prior enforcenent
experience in dealing wwth the inaccurate reporting?

A Yes.

Q And also with regard to the failure to observe
weekly annul us pressure? Have you had any prior experience
with that violation?

A Yes.

Q Wth regard to nechanical integrity, have you had
experience in prior enforcenent actions, alleged violations,
or had experience?

A Al'l eged failure to maintain nechanical integrity,
yes.

Q Thank you. M. Roberts, with regard to the case
speci fi c background and your involvenent in this case, are you

famliar with the Dara Ferguson No. 1 well?

A Yes, | am

Q Can you pl ease descri be how you becane involved in
this case.

A In early 2011, | was contacted by Victoria Schmtt

of La Plata County Engineer's office and Josh Josw ck, the

San Juan G tizens Alliance. In phone tel ephone and e-nail
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correspondence, both Ms. Schmtt and M. Josw ck inquired as
to the status of the well.

Ms. Schmtt referred to the nonconpliance observed
in the May 26, 2010 inspection, and inquired as to EPA' s
followup. And both parties, both Ms. Schmtt and M. Josw ck
expressed that the well appeared to still be injecting.

Q And did either Ms. Schmtt or M. Josw ck express
any concerns with regard to the well's conti nued operation?

A M/ under standi ng was that they were both concerned
that the well was operating in a way that may present risk to
t he underground sources of drinking water in the area.

M5. SWANSON:  Your Honor, the Respondent has
stipulated to the e-nmail exchange between Ms. Schmtt and
Ms. Roberts referred to as Exhibit No. 14.

JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts, why did
you respond to the phone call fromM. Smth and M. Josw ck
as opposed to M. Wser?

A At that point in time, M. Wser was working on
anot her assi gnment w th EPA

Q And can you tell us when generally that transfer of
the duties took place?

A | don't know specifically. | worked al ongside
M. Wser until his work transferred. [|'mnot sure which

mont h.
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Q He testified earlier that he transferred duties
around February 2011. Wuld you agree that that's when you
inherited responsibilities for the Maral ex case?

A Yes, yes. W shared responsibilities prior to that
with himas the |lead, but yes. So after February of 2011, the
responsibility was on ne.

Q What, if anything, did you do in response to the
phone calls received fromM. Schmtt and M. Josw ck?

A After the well had been brought to ny attention or
by this correspondence, | pulled the well file and did a well
file review

Q And can you pl ease descri be what docunents were
i ncluded in your review.

A Both the inspection reports fromthe May 2010
i nspection; the followup Notice of Violation that EPA issued
on, | believe, June 7th of 2010; the answer that Maral ex
mai l ed to EPA that they made on July 6, 2010. | believe we
received it on July 8th.

| also reviewed the 2010 annual nonitoring report
submtted by Maralex in early 2011, and | reviewed the permt
and applicable regulatory requirenents.

Q What of any significance did you note in the
May 2010 inspection report?

A | noted that annulus pressure was observed on the

well in both cases. | also noted that cause of this annul us




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84

pressure, discussions of cause of this annulus pressure
including loss of nechanical integrity and thermal fluctuation
as potential causes. And | -- yes, that's what | noted.

Q Wth regard to the June 7, 2010 Notice of
Vi ol ati on, when you reviewed that, did you note anything of
signi ficance?

A Yes. | noted that the letter -- the Notice of
Vi ol ati on once again referenced annul us pressure. It
referenced the potential explanation of thermal fluctuation
being the cause, and it referenced the -- or | think it stated
that the well may -- this annulus pressure may be an
indication that the well had failed to maintain nmechani cal
integrity and required foll owup by the conpany.

Q And when you reviewed the July 6, 2010 response
from Maral ex what, if anything of significance did you note.

A In the response from Maral ex, | noted that the
conpany stated that they had believed that thernal
fluctuati ons was the cause of the annulus pressure, but at the
time the letter was sent, they believed that the annul us
pressure may be due to a | eak.

| also noted that Maral ex outlined the steps that
they planned to take to identify the location of the |eak and
repaired the well.

| noted that Maral ex stated that they would inform

EPA of the actual date, but that sonme of the steps to identify
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the location of the leak could be taken at that tinme.
However, a rig was required to take the steps needed to --
some of the steps needed to repair the well, and that they
expected that rig to be available for the repairs in August
of 2010.

Q And with regard to the 2010 annual nonitoring
report that you said you reviewed as part of your file review,
did you note anything of significance in that docunent?

A Yes. In the annual nonitoring report that the
operator is required to submt, the annulus pressure for the
average and nmaxi mum annul us pressures for the nonths of 2010
were reported to be zero pounds per square inch.

And that was -- | noted that because through the
correspondence with Maral ex and through EPA inspection,
EPA knew that to not be true.

Q And what did you determne after review ng the
permt and applicable regul ations?

A That the well had failed mechanical integrity and
that the 2010 annual nonitoring report submtted was
i naccur ate.

Q Ms. Roberts, how did you determ ne that Maral ex
had failed to maintain nmechanical integrity based on your file
revi ew?

A First of all, the permt at Part 2B requires that

the Permttee establish and mai ntain nechanical integrity on
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the wel | .

Secondly, the permt at Part 2(B) 2 states that if
| oss of nechanical integrity beconmes evident during operation,
such as presence of pressure on the annulus, that the
Permttee is required to take a set of steps.

They are to notify EPA within 24 hours, shut in the
well within 48 hours, and they're required to keep the well
shut in until mechanical integrity is restored, and they have
received witten notification from EPA.

Additionally, the permt at Part 2(C)6 requires
that the tubing casing annulus be maintained at zero pounds
per square inch. And then it continues to say that if that is
not possible, that the Permttee is required to follow the
procedures that are outlined in Quidance 35.

And Qui dance 35 outlines procedures that can be
used to determ ne whether annulus pressure is caused by
thermal fluctuation or | oss of mechanical integrity.

Mar al ex indicated in their 2000 -- July 6, 2010
letter to EPA that they believed that the annul us pressure was
due to a |l eak. According to following this procedure and
following the permt at Part 2B, if annulus pressure is
determned to not be due to thermal fluctuation, then the
procedure and permt determ nes that the annul us pressure is
due to loss of nechanical integrity, and the Permttee is

directed to take those steps that | outlined previously.
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Q Does the Guidance offer a third option for pressure
in the tubing casing annulus, other than fluctuations or |oss
of mechanical integrity?

A No.

Q So, Ms. Roberts, to your know edge, other than the
procedures actually set forth in Guidance 35, do you know
whet her the procedures for determning if thermal fluctuations
wer e causi ng the observed annul us pressure were described to
Respondent in any other way?

A Qui dance 35 offers procedures for determning if
annul ar pressure is caused by thermal fluctuation. M
understanding is that M. Wser also communicated with the
operator about thermal fluctuations and steps that they may
take to determ ne whether or not that annul us pressure was
caused by thermal fluctuations. That's ny understanding.

Q Ms. Roberts, based on your review of the files and
the permt, what was your understandings of the well's
condition?

A According to conpliance requirenents in the permt,
the well had | ost nmechanical integrity.

Q And did you have know edge of any ot her
correspondence fromthe Respondent, other than the
July 6, 2010 proposed plan that they submtted?

A | have no know edge of any additional

correspondence before the inspection |I conducted on
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April 13, 2011.

Q So in conducting your file review, did you identify
any other areas of nonconpliance, other than | oss of
mechanical integrity?

A Yes. The inaccurate reporting is evident in the
2010 annual nonitoring report.

M5. SWANSON:  And, Your Honor, the parties
stipulated that Maral ex inaccurately reported the annul us
pressure in the 2010 annual nonitoring report. That is set
forth in the Stipulation of Fact. It's in testinony.

JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts, please

descri be what followed, what you did next.

A At that point intime, | had identified that the
well had lost -- failed to maintain nmechanical integrity and
that the operator had -- in order to address the |eak, had set

forth a plan, including steps to take to identify the |eak and
repair it.

So at that point in time, | didn't know if the
operator had taken those steps and just hadn't notified EPA
and had not requested authorization to inject, or if the
operator had failed to act on those steps. | also wasn't
aware of whether or not that well was active at the tine.

Q So what, if anything, did you do to confirmthis

i nformati on?
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A Conducted a site visit on April 13, 2011.

Q And who was present during that inspection?

A On behal f of EPA, | was present, along with ny
coworker, Don Breffle. Fromthe Southern Ue Triba
Environnental office, Brett Francois was present, and from
Mar al ex, Pete Tree, who was -- who | was told was their

punper, and Christi Reid, who | told was an engi neer with

Mar al ex.
Q At the tinme of your inspection, was the well
i njecting?
A Yes, it was.
Q Were you able to observe the annul us pressure

during that inspection?

A Yes. | was able to observe the annulus, and it did
have pressure on it. | believe we neasured it at
approxi mately 1,670 pounds per square inch.

Q And what was the significance of the pressure on
the annulus at that tinme?

A The pressure on the annulus had nearly equalized
with the pressure on the injection stream on the tubing. For
a tubing |l eak at the annulus could not be higher than the
injection pressure, and it was only 80 pounds below it.

Additionally, Guidance 35 states that excessive
annul us pressure is to be considered at 100 pounds per square

inch or 10 percent of the injection pressure. And at that
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time of the inspection, the annulus pressure was over
95 percent of the injection pressure.

Q And can rem nd the Court, please, what the
al l owabl e pressure is for that well.

A The all owabl e injection pressure is, | believe,
2,000 pounds per square inch. At the tinme, it was injecting
at 1,750 pounds per square inch. And the allowable annul us
pressure is zero pounds per square inch.

Q And what did the pressure |evel indicate about the
wel | ?

A That the well still |acked nechanical integrity.

Q Did you discuss these findings with the Maral ex
representatives at the tinme of the inspection?

A No.

Q D d you have any conversations with either M. Tree
or Ms. Reid at the tine of the inspection about your findings?

A Vll, | did have a discussion with M. Tree and
Ms. Reid -- M. Reid. | asked M. Tree how often he
i nspected or observed the annulus pressure, and he stated that
the last tine he had observed it was the last tinme EPA was
i nspecti ng.

| said, "So how often is the annul us observed?"
And he estimated that it had been six to eight nonths.
| asked Ms. Reid if that sounded accurate, and she stated that

it did.
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Q Ms. Roberts, did you prepare a witten report
detailing your inspection?
A Yes.

M5. SWANSON:  Your Honor, the parties have
stipulated to the adm ssion of Ms. Roberts' inspection report
for the April 13, 2011 inspection. |It's referred to as
Stipulated Exhibit No. 13.

JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts, did you
identify any other areas of nonconpliance during your
April 13, 2011 inspection?

A Yes, the failure to nonitor annulus pressure as
required by the permt.

Q Ckay. We've already tal ked about that. So what
action, if any, did EPA take after your site visit?

A After the site visit, EPA issued a Notice of
Vi ol ation, which addressed the previous Notice of Violation,
that response letter for Maral ex wherein they stated that the
plans that they had to repair the well and the dates -- the
time frame in which they that had planned to repair the well.

It addressed the violations of failure to nonitor,
i naccurate reporting, and failure to maintain nmechani cal
integrity. And this Notice also reiterated the permt
requi renents associated with the failure to maintain

mechani cal integrity violation.
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Q Did the Notice of Violation direct Maralex to do
anyt hi ng?

A Yeah. Those are the requirenents that it
reiterated fromthe permt at Part 2(B)2, which are to shut in
the well and to not resune injection until mechani cal
integrity is shown to be restored, and witten authorization
has been received from EPA.

M5. SWANSON:  Your Honor, the Notice of Violation
i ssued by the EPA dated April 19, 2012 has been stipulated to
by the parties as Stipulated Exhibit No. 15.

JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts, follow ng
i ssuance of the Notice of Violation, did you have any

foll ow-up conversations wth the Respondent?

A Yes.
Q And who initiated those conversations?
A At the point in tine of the conversation, | hadn't

recei ved any correspondence from Maral ex, so | placed a phone
call to Dennis Reinmers with Maralex, | believe, May 3rd of
2011.

Q And what was the purpose of that phone call?

A | wanted to ensure that that well had been shut in,
that it was not actively injecting anynore.

Q And what was M. Reinmers' response to that

questi on?
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A He stated that the well had been shut in as soon as
they had received the letter.

Q And what other itens did you di scuss?

A Vll, we finished that phone call, and then we
called himimediately afterwards to discuss the results of a
tenperature log. And in that discussion -- actually, in the
previ ous phone call -- I'msorry.

Q Let's go back to your May 3, 2011 conversation
Dd you talk about M. Reiners about the procedures that
Mar al ex intended to enpl oy?

A Yes. Sorry. M. Reiners stated that the well had
been shut in, and he also informed ne that the sane plans that
were outlined in that July 6, 2010 letter would be the steps

that Maral ex woul d use to address the | oss of nechani cal

integrity --
Q Ckay.
A -- at that tine.
Q And follow ng that conversation, did you have any

further phone conversations with Maral ex?

A It was literally just after that phone call
| called himback to discuss the results of a tenperature |og
that showed a tenperature anonmaly down by the packer in the
well. One of ny colleague at EPA, Chuck Tinsley --
M. Tinsley had concerns that the tenperature |og m ght have

i ndicated that fluid was noving out of zone.
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So a discussion on that was just to discuss the
results of this tenperature log, and M. Reiners stated that
he believed that that may indicate that sone of the fluid was
nmovi ng back up through the packer into the tubing casing
annul us.

Q And what is the significance of that?

A If fluid does nove through the packer to the tubing
casing annulus, that constitutes a |eak and a | oss of
mechani cal integrity.

M5. SWANSON:  Your Honor, the parties have
stipulated to the adm ssion of the record of comrunication
bet ween EPA and Maral ex representatives dated May 5, 2011.
It's referred to as Stipulated Exhibit No. 16.

JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts what
correspondence did EPA and Maral ex next have, if any?

A | believe the next item of correspondence was
EPA received a well rework report and foll ow up nechani cal
integrity test after repairs had been conducted on the well.

Q And di d that sane correspondence include a
mechanical integrity test for the well?

A Yes.

Q And was that test perforned before or after the
repair work was conducted?

A After.
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Q Ms. Roberts, can you explain to the Court what a
well rework record is.

A A well rework record is a formthat an operator
submts to EPA that summarizes what goes on during repair or
rework of the injection well. It will include information
such as the date and general steps taken and the outcone.

Q And what dates did this particular rewrk record
cover ?

A | believe the rework record covered from May 11,

2011 to May 24, 2011.

Q And what repair work did the rework record cover
descri be?
A Al t hough details weren't given about the repair

wor k, the outcone of that l[eak in the tubing had been
repaired, was described in the record.

Q And with regard to the foll ow up nechani ca
integrity test, what did the results show and what was the
date of that test?

A The date of the test was May 24, 2011. And the
results indicated that the well had passed the nmechani cal
integrity test.

M5. SWANSON:  Your Honor, the parties have
stipulated to the adm ssion of the well rework record and
mechani cal integrity test docunentation referred to as

Stipul ated Exhibit No. 17.

or
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JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts what, if
any, action did EPA take in response to the well rework record
and the mechanical integrity test?

A EPA issued a permssion to review injection letter
based on the fact that the well had passed the nechani cal
integrity test.

Q And to your know edge, was the well actively
injecting between the date of EPA's initial inspection on
May 5, 2010 until the date it was taken apart for repairs on
May 24, 20117

A Yes. Well, I'mnot certain what date the well was
shut in, but it was -- ny indication was that it was actively
i njecting between the inspection period conducted by Nathan up
until Maral ex received the Notice of Violation, which was
before they started the rework.

Q Thank you. M. Roberts, let's turn to the penalty
section of this case. Wat is EPA's authority to inpose a
civil penalty for violation in this case?

A The Safe Drinking Water Act at 14-23-C

Q And can you please tell the Court what the Safe
Drinki ng Water Act authorizes as the maxi mum penalty for an
underground injection control violation.

A $7,500 per violation per day.

Q And does Section 14-23 of the Safe Drinking Water
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Act set forth the maxi num adm ni strative enforcenent penalty?

A Yes.

Q And what is that anount?

A $177, 500.

Q And what is the purpose of assessing a violator
civil penalties?

A Assessing penalties addresses three goals. The
first is to renove any econom c benefit to nonconpliance, to
keep an even playing field anong the regul ated comunity.
Assessing a penalty also | ooks to deter future nonconpliance.
And assessing a penalty also | ooks to pronote expeditious
return to conpliance.

Q Does Section 14-23 of the Safe Drinking Water Act
set forth factors for the Agency to foll ow when assessing a
penalty under the statute?

A Yes. The Safe Drinking Water Act lists six for the
Agency to take into account when assessing a penalty. Those
are the seriousness of the violation, the economc benefit to
the violator, the econom c inpact on the violator, good faith
efforts to conply, the history of the violator, and then any
other matters as justice may require.

Q Has EPA devel oped Gui dance to assist in applying
these statutory factors?

A Yes.

Q And can you pl ease descri be what that CGui dance or
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t hose Qui dances are?

A EPA has the general EPA general enforcenent policy
No. Gv-21, and that docunent essentially describes the goals
that are | ooked to achieve by assessing a penalty, and al so
outlines an approach to assessing a penalty.

There's the EPA general enforcenent policy
No. @Gv-22, which provides Guidance on nedia specific penalty
assessnment. And then the U C program specific gui dance or
policy that is available is EPA's U C program judicial and
adm ni strative orders settlement policy.

M5. SWANSON:  Your Honor, let the record reflect
that the parties have stipulated to these three CGuidance
docunents as Stipulated Exhibit No. -- if you'll excuse ne,
"1l doubl e-check the nunber.

So Stipulated Exhibit No. 3 is U C program judici al
and adm ni strative order settlenent penalty policy; Stipulated
Exhibit 4 is the EPA general enforcenent policy Gv-21, and
Stipulated Exhibit 5 is the EPA general enforcenent policy
Qv- 22.

JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) M. Roberts, were these
Qui dance docunents used in the penalty assessnent for this
case?

A Yes.

Q Can you descri be the agency-devel oped nedi a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Yy

specific penalty assessnent for the national U C progranf
A Yes. And that's what | just referred to as the EPA
U C program judicial and adm ni strative order settlenent

penalty policy.

Q Pl ease describe what that is.
A This is a penalty assessnent policy that provides a
framework for relating the statutory factors, which | |isted,

to the facts of a case. And it incorporates themin a way
that the EPA can cone up -- can assess and propose penalties
in consistent ways anong the regulated community.

Q What is the use of the UC -- excuse ne. Wat is
the U C policy intended to acconplish?

A It's intended to provide a case specific way to
apply the statutory factors in a way that is consistent and

reasonabl e depending on the facts of the case.

Q Did you prepare a penalty assessnent in this
matter?
A Yes.

Q And what was the total anount of the penalty
cal cul at ed?

A $111, 650.

Q And did you use the statutory factors in
calculating this penalty anmount?

A All of those statutory factors were consi dered.

Q How does the penalty policy apply to the statutory
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factor of seriousness of violation which was one of those
statutory factors you nentioned earlier.

A Correct. So the penalty policy identifies three
| evel s of seriousness, |east serious to nore serious. And
t hat depends on the type of violation and then specifics of
the case, such as how many wells were involved and the
dur ati on.

That seriousness depends on potential risk posed to

USDWs, and al so how critical the el enent, the requirenent
violated is to the U C program

Q | apol ogize if you have just answered this, but can

you explain how the baseline dollar anount --

A Sur e.
Q -- 1s applied to the facts of the case?
A Sure. So each of these |evels of seriousness,

whi ch depend on the type of violation, howcritical it is, and
the risk it may present, it has a penalty range dollar anount
identified with it. And then that dollar anmount is then
adj ust ed based on econom c inpact on the violator and al so
sonme case specific facts, such as nunber of wells in violation
and the duration of the violation.

Q And how is the penalty policy applied to sone of
the other statutory factors, specifically good faith effort to
comply and history of violation?

A That baseline anount that is identified can be
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adj usted upwards or downward, based on good faith effort to
conply and history of violations.

Q Ckay. So referring only to the inaccurate
reporting violation, can you pl ease explain how you cal cul at ed
a penalty of $3,900 based on consideration of the statutory
factors and application of the penalty policy?

A And that is for --

Q | naccurate reporting.

A -- inaccurate reporting? As far as seriousness of
vi ol ati on goes, accurate information reported to EPA is what
the Agency relies on, partially to determ ne conpliance with
the permt and having know edge of the conditions the well is
operating in.

So inaccurate information is a serious violation.
Wth use of the policy, it is considered the |east serious
category of violation, and that then -- the policy identifies
that penalty range, and the starting point is 50 percent.

Q Ckay. So you just stated that you use | east
seriousness as the baseline for this violation. Wat was the
durati on?

A The duration of inaccurate reporting reflected the
12 nmonths in the annual nonitoring report that contained
i naccurate information.

Q And was there an econom c benefit adjustnment?

A No econoni c benefit was considered to exist based
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on this violation.

Q Can you expl ain what econom c benefit is for the
Court ?
A Sure. That's an econom ¢ advantage to viol ating.

So if a nonconpliance saved the operator noney because they
didn't have to spend it in order to conply with the
requi renment, that would be considered an econom c benefit.

So the statutory factor of econom c benefit exists
in order to level that playing field back and not create this
di sparity of expense between operators that do conply and
operators that do not.

Q Was there adjustnment nmade either up or down for
good faith effort to conply?

A No.

Q And was there an adjustnent nmade based on the
conpliance history of the operator?

A No.

Q So turning to the failure to nonitor or observe the
weekly annul us pressure violation, can you please explain for
the Court how you cal cul ated the penalty anount of $8, 050
using the statutory factors and the penalty policy?

A Sure. As far as seriousness of violation goes, the
Agency considers this either a serious violation or a nost
serious violation. Routine nmonitoring of the annul us

specifically allows the operator to identify issues that may
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occur within their well as they ari se.

And so it's a critical requirenent for protecting
under ground sources of drinking water to be able to detect
i ssues that may arise quickly.

In this case, because the operator knew that their
annul us had pressure on it, they had this indication. The
failure to nonitor did not obscure that. It did not conceal
the fact that there was an issue with their well. They stated
that they believed they had a leak. So that failure to
moni tor for that period was considered a serious violation,
rat her than nost serious.

And then the duration, although we have indication
that the routine nonitoring required by the permt was not
bei ng conducted for longer than this, for the duration in the
assessnent, | considered the punper's statenent that the
punper and Ms. Reid confirmed a tinme period of six to eight
nmont hs, and | used seven nonths as the duration considered in
t he assessnment. One well was considered.

Q And was there an adjustnent nade for good faith
effort to conply?

A No.

Q And what about conpliance history of the operator?
Was there an adjustnment nmade for that?

A No.

Q Was there an econom c benefit conponent cal cul ated?
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A Yes. An econom c benefit was considered to be
received by the operator in terns of enployee tine saved for
the weekly nonitoring procedure, and that total ed $141.

Q Ms. Roberts, referring to the last count, failure
to maintain nmechanical integrity, can you tell ne how you
cal cul ated that anount of $99, 700, again based on
consideration of the statutory factors and the application of
the penalty policy?

A Failure to maintain nmechanical integrity is
consi dered a nost serious violation by the Agency. Mechani cal
integrity is the way that the Agency is able to ensure that
drinking water resources are protected, and failing to repair
a |l eak and mai ntaining nechanical integrity can risk drinking
sources, and it can al so conceal other issues that may occur
in the well as they arise. Because of that, the Agency
considers this a nost serious violation.

At the time of the penalty assessnent, nechani cal
integrity had been restored, so of that baseline range, the
| ower 25 percent was consi der ed.

Q So you used the | ower 25 percent of the range
Wi thin the nost serious category of seriousness of violation;
is that correct?

A That's correct.

Q Ckay. And with regard to duration, can you pl ease

expl ain how you cal cul ated t hat anount ?
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A Yes. The duration -- although EPA has indication
that the well |acked nechanical integrity prior to this, the
duration considers the date that Maral ex sent the letter where
they stated that they believed that the annul us pressure was
caused by a leak, to the date that they repaired the well and
showed it to have had nechanical integrity restored, which is
May 24, 2011.

Addi tionally, EPA forgave three nonths of the
violation as conceptually an anount of tine in which the
operator could reasonably have restored nechanical integrity
intheir well. This was conservative considering the operator
had stated that they believed they would be able to nake the

repairs in August of 2010, which was one nonth.

Q Was there adjustnment nade for good faith effort to
conmply?

A No.

Q And was there an adjustnent nade based on

conpl i ance history?

A No.

Q Wth regard to economc benefit, was there an
anmount cal cul ated for that?

A Yes. And the anount reflects econom c benefit that
resulted fromdiffering the cost of a workover. As just a
conservative estimate, | used $13,000 as the cost of the

wor kover. The way econom c benefits is calculated, if the
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cost of the workover was nore, it would have resulted in a
hi gher econom c benefit to the violation.

And considering that cost, that cost that was
del ayed, the econom c benefit associated with this violation
total ed $537.

Q So to summari ze, you considered a del ayed cost as
opposed to an avoi ded cost for econom c benefit?

A That's correct, because the workover was conpl eted
eventual | y.

Q Ckay. M. Roberts, did you prepare a penalty
narrative for this case?

A Yes.

M5. SWANSON:  Your Honor, this docunment has been
stipulated to by the parties as Stipulated Exhibit 1.
JUDGE SUTIN: Thank you.

Q (Continued by Ms. Swanson) So, Ms. Roberts, having
reviewed all of the materials that you relied on in
calculating the penalty, are there any changes or corrections
you would like to note?

A Yes. In the penalty narrative, under failure to
mai ntai n mechanical integrity, there is a m sstatenent that
the letter fromthe operator, wherein the operator stated they
believed they had a leak, it msstated that date as,
| believe, June 7, 2010. The actual date was July 6, 2010.

That m sstatenent reflects error in the assessnent
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of the penalty. So based on those dates, 12 nont hs was
considered with three forgiven. However, based on the
corrected date of the letter, 11 nonths woul d be consi dered
with three nonths forgiven.

Q And does this change at all the amount of your
penalty cal culation for the nechanical integrity violation?

A The penalty proposed woul d have total ed $101, 700.

Q Ms. Roberts, you described the assessnent of a
basel i ne penalty amount using the penalty policy. D d you
adj ust the penalty upwards for settlenment purposes or any
ot her purposes?

A No. The anpbunt proposed by the Agency reflects the
baseline, the bottomline anobunt cal cul ated using the
statutory factors and the facts of the case using the
settl ement policy.

Q And are you famliar wth other penalty
cal cul ations for other U C cases?

A Sonmewhat, yes.

Q And, to your know edge, was the penalty anount that
you prepared consistent with those other calcul ations?

A Yes.

Q Ms. Roberts, in your opinion, is the proposed
penal ty anmount for the U C violations appropriate?

A Yes. It's appropriate as a baseline conservative

assessnent of the penalty.
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M5. SWANSON:  Your Honor, | do not have any further
guestions at this tine.

JUDGE SUTIN: Okay. M. Zinsky, do you want to
start ?

MR ZIMSKY: It's up to you.

JUDGE SUTIN: How |long do you think your cross wll
t ake?

MR. ZI MBKY: Maybe about 20 m nutes.

JUDGE SUTIN: Gkay. Wy don't you go.

CROSS- EXAM NATI ON

BY MR. ZI MBKY:

Q Good norning, Ms. Roberts. | want to address
sonmet hing that cane up near the end about the cal cul ating
error on the nonths and the wong date. Then you came up with

a total figure of $101,700. M nmath skills aren't very good.

How nmuch is that -- how nuch did that decrease the proposed
penalty of, | think, $99,677 for the material integrity issue?
A Mechanical integrity?
Q Yeah, mechanical integrity.

A So the entire reduction of $111,650 to $101, 700 is
reflective of the nmechanical integrity violation portion -- so
the difference of that. | don't knowif you want ne to do the
math on the stand.

Q About $10, 000?

A Yeah. | guess 9, 950.
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Q And | have a question that -- you neasured the
duration fromthe date of that letter, July 6th, until the
repair. Wuldn't a fairer duration be until you sent the
letter and they shut it down, which was about a nonth earlier?

A No. The permt requirenent is that the nechani cal
integrity be established and nmi ntai ned.

Q And | understand that, but they shut down the well

in April?

A That's an additional requirenent.

Q Yeah. | understand that. So what you're saying
is, if they had shut down the well in April, and it took them

six months to repair it because of |ack of equi pment or having
troubl e | ocating whatever the issue was, you would have gone
those extra six nmonths as the duration of the violation?

A | think that there would be additional facts to the
case to consider, and | can't speculate as to how that would
affect.

Q But you agree that they did stop operation of the
wel | upon receiving the letter that you had sent themin
April 20117

A To ny know edge, frommny conversation with
M. Reinmers.

Q | want to | ook at what has been marked as -- you
have an exhi bit book there. [It's the Conplainant's Exhibit

No. 12. It's also Stipulated Exhibit No. 12, and that's the
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2010 annual report. Do you see that? Do you have that in
front of you in the other notebook? There's two binders.

Do you have it?

A Yeah.
Q What you are referring to are the two colums, the
furthest two columms on the right-hand side. It says "Tubing

casi ng annul us pressure.”

A Yes.

Q Do you see that?

A Yes.

Q It has all zeros.

A Yes.

Q Maral ex stipulated that that was incorrect. And

you indicated that one of the factors that you |l ook at in
reporting is reliance on information, correct?

A Correct.

Q But you also note that this -- there was no
reliance. Wuld it be correct to say there was no reliance on
this because there had been a couple inspections that had
shown nore pressure than was reflected here?

A | would say that's incorrect.

Q kay. But you did have information -- the EPA had
information that this was inaccurate?

A That is correct.

Q And there is no requirenment to report this




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111

i nformati on, correct?

A That is incorrect. That is incorrect.
Q It says optional nonitoring. Wat does that nean?
A This formis one formthat an operator can use to

report the required information according to their permt.
This is used broadly. Not all permts require all of the sane
condi tions.

However, Maralex's permt at Part 2(D) 2 does
require that the annulus pressure be nonitored, and in
Appendi x D, it is delineated that the Permttee is required to
observe the annulus pressure weekly and report nonthly and
include that in their annual nonitoring report.

Q You also testified that M. Reinmers or sonebody
from Maral ex also inforned the EPA that there was a return of
annul us pressure going in 20107

A What are you referring to?

Q If you ook at his letter, July 6th, he notes that
t here was annul us pressure.

A Yes, yes.

Q So Maralex did informthe EPA that there was
annul us pressure?

A Ri ght, yes.

Q And if | could turn your attention to Conplainant's
18, which is Stipulated 18, it's a letter fromthe EPA dated

Novenber 15th or --
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A | think that's right.

Q It's a letter to Christi Reid fromthe EPA. Do you
have that in front of you?

A Yes.

Q It indicates on Novenber 9, 2001, Maralex -- that
EPA | earned from Maral ex or |learned that the injection well,
according to this letter, had |ost nechanical integrity.
Do you see that?

A No. | believe it states Novenber 9, 2011

Q Novenber 9th. What comruni cation was there from
Maral ex -- or how did EPA find out?

A The letter that was sent from Maralex to EPA on
July 6, 2010.

But this is referring to Novenber 9, 2011?

" msorry.

Q
A
Q This is different?
A This is different.
Q Yeah.
A | don't recall specifically how we received that
i nformati on.

Q And to your know edge, at that tinme when Maral ex
had received the information, the well was shut in at that
time, correct?

M5. SWANSON:  Your Honor, |I'mgoing to | odge an

objection. It's not a strenuous one because we didn't
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stipulate to the exhibit, but there wasn't any testinony on
this on Direct. Are we going strictly to the contents of the
| etter for purposes of cross-exam nation?

MR. ZI MBKY:  Yes.

THE WTNESS: |I'msorry. | was confused. | was
t hi nki ng of the prior one.

Q (Continued by M. Zinsky) Are you aware that --
okay. The question | have is, there was no conplaint by the
EPA agai nst Maral ex when, in Novenber of 2011, they did repair
work on this well, correct?

A That's correct.

Q And they sent you what has been nmarked as

Respondent's Exhibit D, a workover daily report indicating

that the repair work -- do you recall receiving that?
A Respondent's Exhibit D?
Q That's our Exhibit D. | have the -- do you have ny

copy of the Stipul ated --
M5. SWANSON: It's 25.

Q (Continued by M. Zinsky) It's Stipulated

Exhi bit 25.
A | have the stipulated exhibit in front of ne.
Q Ckay. Do you recall receiving that?
A No.
Q Do you recall ever sending a letter to Maral ex

aut horizing themto continue operations after this?
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A Yes.
Q And even though there was sone buil dup in annul us
pressure, they reported it to the EPA. They worked it over.

There was no penalty involved with respect to that, correct?

A That's correct.
Q So is it safe to say that if there's an issue with
an injection well, and the Permttee shuts in the well,

repairs any problens that were caused, passes a nechani cal
integrity test, provides that information to the EPA, the EPA
says, "Ckay. W have reviewed your docunents. You can
continue injecting.”
There is no penalty for that, is there?
A | don't know that | have enough information.
Q What nore information would you need?
Situations, specific informati on such as tine
franes.
Q So in this Novenber tine frane --
A Ri ght .
Q -- Maralex called you up or conmuni cated to you.
Sonmehow you found out they were working on their well.
A Uh- huh.
Q And they had shut it in, and they repaired it and
sent you a nechanical --
M5. SWANSON: |I'mgoing to object to this. This is

assum ng facts not in evidence. W're talking about docunents
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that this particular witness, first of all, did not, herself,
cover on Direct testinony. And furthernore, there's kind of
this narrative with a lot of questions built in and testinony.

So I'mobjecting to the contents of this
questioning, if that's what it is.

MR. ZIMBKY: Well, it is questioning.

M5. SWANSON: Ckay.

MR. ZIMBKY: |'mproviding her wwth a hypothetica
situation, you know, whether EPA inposes a fine and when it
does not.

JUDGE SUTIN: |If you're inquiring about sonething
other than the specific dates in this letter as a
hypot hetical, that's fine. You can ask about what she woul d
do under certain scenarios, and if she can, answer the
questi on.

Q (Continued by M. Z nsky) GCkay. A scenario --
let's just do this scenario. EPA determnes a well |acks
mechanical integrity. They informthe Permttee to shut in.
The Permttee shuts in, does repair work, perforns a
mechanical integrity test, passes the test, and wites back to
EPA, providing themthe docunent the EPA wants.

The EPA then issues a letter saying, "W're
satisfied with what you did. W're satisfied with the
mechanical integrity test results. You can continue injecting

or start injecting again."
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Under that hypothetical, would there be a penalty
i nvol ved?

A A penalty proposed?

Q Yes.

A In ny position, | don't -- | don't make deci sions
about the Agency taking a case or a final decision on
proposing a penalty, so --

Q But under that scenario, you did prepare that
Exhibit No. 1 where you went through the different steps and
how you assess that -- that type of violation, or the
violation in this particular case, correct?

A Correct.

Q That's part of your job description, part of your

responsibilities. Wen you re presented with an enforcenent

case -- | understand you don't nake a decision whether to
prosecute it, but one of your functions -- and correct ne if
|"'mwong -- is to calculate an appropriate penalty?

A | aid in the assessnent, which is then reviewed by

ny managenent, yes.

Q Under the scenario | just presented to you a mnute
ago, and if sonebody said, "Ckay. W want to do an
enforcenment action based upon these facts,” what woul d your
penalty assessnent be?

A A penalty assessnent requires that there be the

assunption that a case is being taken.
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Q Yes. W're doing that assunption. Let's assune
the EPA, whoever is in the powers that be, says, "Ckay. W're
going to do an enforcenent action against this conpany."”

They informed us there was a nechanical integrity
problemwith their well. They shut it in at that tine. Then
they perfornmed sone test. They did sone repairs. It passed
the nmechanical integrity test. They provided the information
to the EPA. The EPA then sent thema letter that they could
begin injection again. And that's sitting on your desk.

What woul d your penalty assessnent be for that
scenari 0?

A | don't know | don't understand the prem se. That
doesn't constitute a case.

Q So that would not constitute a case?

A That's correct.

Q So based on that testinony, that's why if the
occurrence in the Novenber 2011 never -- it didn't constitute
a case, correct?

A Correct.

Q Thanks. Now, there was testinony from M. Reiners
and/or M. O Hare about their observations of the annul us
pressure to the effect that they may have checked it nuch nore
frequently than every six or eight nonths, and if the Judge
accepted that testinony as being credible, would that affect

t he proposed penalty for failure to nonitor?
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A | don't know. |'m explaining the proposed penalty.
" m not specul ati ng.

Q Vell, I"mnot asking you to speculate. [|'m saying
here's the hypothetical --

M5. SWANSON: Counsel is assumng facts that aren't
even in evidence. He's talking about what w tnesses may, in
fact, testify to. W haven't heard any of that testinony, so
| don't think it's appropriate to ask this witness to
specul ate on that.

JUDGE SUTIN: Go ahead.

MR. ZI MBKY: Your Honor, it's a hypothetical. |If
there is no testinony or you don't believe the testinony is
credi ble, you know, then this is for want. But | think it's

important that the EPA person who is proposing the penalty, if

there are a different set of facts on this nonitoring, | think
it assists the Court in deciding, okay. |If | believe it's six
to eight nonths, and | think it's seven nonths, | believe that
this is fair -- or the Court could say, "Wll, sone people
testified they checked it once a nonth." So maybe the issue

is not as severe as the testinony for the $8,900 fine.

So what we have here is the EPA expert, you know,
on fines.

JUDGE SUTIN: I'Il stop there for a second, M.
Zinmsky. | don't think Ms. Roberts has been qualified as an

expert --
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MR. ZI MBKY: Ckay.

JUDGE SUTIN: -- here. So she is, to ny
understanding, a fact witness --

MR. ZI MBKY: Ckay.

JUDGE SUTIN:  -- on the facts as set forth.

Q (Continued by M. Zinsky) Going back to Exhibit
13, Stipulated Exhibit 13, that's your inspection in
April 2011, correct?

A That's correct.

Q And did you ever -- did you wite everything in the
report that took place that was of any inportance?

A | docunented things of inportance in the inspection
report.

Q The report doesn't indicate whether the -- it
doesn't state that it was bled off and any readi ngs taken to
determ ne any pressure reappearance after it bled off?

A That's correct.

MR. ZI MBKY: And one nonent, Your Honor. | think
' m al nost done.
JUDGE SUTIN: That's fine. Take your tinme.

Q (Continued by M. Zinsky) Do you have any evi dence
that there was any contam nation of the underground sources of
drinking water fromthe Ferguson No. 1 well during any
rel evant tinme period?

A No.
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MR. ZIMBKY: That all the questions | have, Your
Honor. Thank you.

JUDGE SUTIN: Thank you. M. Roberts, | just have
a qui ck question for you.

Q (By Judge Sutin) Exhibit 17, the well rework
record, do Respondents have to notify EPA prior to doing any
work on the well?

A | believe that the permt requires that Respondents
notify EPA if a loss of nechanical integrity occurs, so sone
repairs inherently involve the |oss of nechanical integrity,
so notification is required in that case.

Q And did you receive any notification prior to this
work? | know you called them but did you receive any
notification?

A No. | received no response to the NOV, other than
the phone call with M. Reiners and then no response after
until this rework.

JUDGE SUTIN:. kay. Any followup questions based
on m ne?

M5. SWANSON:  Yeah. | have two questions for
Redi rect.

JUDGE SUTIN: I'msorry. G ahead.

REDI RECT EXAM NATI ON

BY M5. SWANSON:

Q Ms. Roberts, going back to your earlier testinony
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with regard to calculating the duration for the nechani cal
integrity failure, can you please confirmthat the duration of
your penalty calculation ended at the tinme that nmechani cal
integrity was restored after the rework and nechani cal
integrity tests results were shown as passing? |Is that what
you testified to?

A That's correct.

Q Ckay. And, lastly, can you confirm whether the
permt requires weekly observations of the well's annul us
pressure be taken?

A The permt does require that at Part 2D and
Appendi x D.

M5. SWANSON: Ckay. Thank you.

JUDGE SUTIN. M. Zi nsky, any questions based on
m ne?

MR. ZI MBKY: Yes, based on yours.

RE- CROSS EXAM NATI ON

BY MR. ZI MSKY:
Q Ms. Roberts, if you |ook at Respondent's 16,

Stipulated Exhibit 16, that's your tel ephone conversation

record?

A That's correct.

Q And it indicates that Dennis -- referring to Dennis
Rei mers, | assune --

A That's correct.
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Q -- stated the sane workover procedure that Maral ex
submtted to the EPA in July 2010 woul d be used?

A Correct.

Q So you renenber himinformng you that that was the

procedure that they were going to use?

A Yes. | believe the Judge asked, not the phone cal
that | initiated -- outside of the phone call | initiated.
MR. ZI MBKY: Ckay. | m sunderstood the question.

JUDGE SUTIN: That's fine. Gkay. Thank you,

Ms. Roberts. You can step down. So it is 12:25. | think we
will break for an hour and resunme -- well, an hour and five.
How about if we resunme at 1:30, and we will resune with

Ms. Schmtt's testinony; is that correct?

M5. SWANSON: Correct, Your Honor. And |
anticipate that taking no nore than 10, 15 m nutes.

JUDGE SUTIN: Al right. Thank you.

M5. SWANSON:  Thank you.

(A luncheon recess was taken from1:25 p.m to
1:30 p.m)

JUDGE SUTIN: Good afternoon, everyone. Let's go
back on the record. M. Swanson, are you ready to call your
next w tness?

M5. SWANSON: | am Your Honor. Your Honor, the
Conpl ai nant would like to call M. Victoria Schmtt wth the

La Pl ata County Engineering Ofice.
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VI CTORIA LYNN SCHM TT,
the w tness herein, having been first duly sworn, was exan ned
and testified as foll ows:

DI RECT EXAM NATI ON

BY M5. SWANSON:

Q Good afternoon, Ms. Schmtt. Could you pl ease
begin by stating and spelling your full name for the record?

A Victoria Lynn Schmtt, V-1-CT-OR1-A, L-Y-NN,
SGHNMNI-T-T -- two T's.

Q What is your occupation?

A | ama civil engineer in the planning departnment
for the County.

Q And how | ong have you been enpl oyed in that

position?
A Four years.
Q Pl ease describe your job duties and

responsibilities.

A | review |l and use permts for engineering standards
such as water, sewer access, and storm water managenent.

Q Pl ease describe the County's interaction with oi
and gas devel opnent.

A W review and the County Comm ssioners approve | and
use permts related to wells, pipelines, and kind of
centralized facilities.

Q Do oil and gas-related activities have inpacts that
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are of concern to the County?

A Yes. The County regul ations al nost sol ely address
| and use inpacts such as surface inpacts such as visual,
traffic, noise -- that type of thing.

Q Does the County have authority to regul ate
Underground I njection Control activities?

A No. We'Ill regulate -- we'll look at the | and use
aspects of it, like where it's placed in traffic, but not the
underground. W rely solely on COGCC, Colorado G| and Gas
Conservati on Conmm ssion, and EPA for that.

Q So if residents come to you with concerns about
downhol e activities, you rely on COGCC and EPA to address
t hose concerns?

A Yes.

Q Do you have know edge of Maral ex Di sposal and the
Dara Ferguson wel | ?

A That does hold the County |and use permt.

Q Thank you. And did you contact the Environnenta
Protection Agency in the spring of 2011 regarding the Dara

Ferguson wel | ?

A Yes.
Q Can you describe the purpose for that call?
A | was aware that there had been a 2010 concern,

possible violation, and so | was calling to follow up on that

and see what corrective actions may have been taken.
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Q Ckay. And what specifically was the concern that
alerted the County?

A Wl l, there was the nechanical integrity test,
possible failure of that, which we understand to nean that
that could indicate or |ead to groundwater contam nation.

Q And would a loss or failure of mechanical integrity
pose a significant inpact to the County?

A Vell, residents frequently with oil and gas permts
express concerns about their groundwater quality. And so in
that sense, failure of an injection well could inpact them so
we refer themthen and say the EPA or COGCC woul d be the one
who handl es that.

M5. SWANSON: Thank you, Ms. Schmtt. Nothing

further.

MR. ZI MBKY: No questions.

JUDGE SUTIN: M. Swanson? O her w tnesses?

M5. SWANSON:  Your Honor, the Conpl ai nant has no
additional wtnesses to call. W rest at this tine. Thank
you.

MR. ZI MBKY: Your Honor, at this point, | would
nove for a directed verdict on the nmechanical integrity test
aspect of this case.

M. Nathan Wser was the only expert who testified
on behal f of the Conplainant, the EPA. M. Wser testified

that during his oversight of this particular well, the
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Ferguson No. 1, there was no | oss of nmechanical integrity.

That was his testinony. And the testinony indicated that

Ms. Schmtt took over -- or excuse nme, Ms. Roberts was worKking
with himon the well and took over responsibility of the well
in February of 2011.

Ms. Schmtt did indicate that or -- the problem
with recency here. M. Roberts indicated that she testified
about an inspection that she did in 2011 in April. She also
testified she didn't -- there was no bl eeding, so there was no
consi deration of whether this was due to a tenperature
violation. They sent out a notice or a Cease and Desi st
shutdown notification on April 19th, | believe it was.

She testified that there was a | oss of nechani cal
integrity fromthe tinme of the June or July correspondence
between the parties in 2010 until the problemwas -- until the
wor kover was conpleted in May of 2011 by Maral ex.

Now, that testinmony is contrary to their expert
W tness. She was just nerely a fact witness. She interpreted
the facts based upon letters and correspondence and the review
of the file.

M. Wser was presented as an expert w tness on
injection wells and conpliance with EPA rules. He testified
that he opined that there was no violation, there was no
failure of mechanical integrity of the Ferguson No. 1 well.

There was not hing that changed by the tine of
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February and April when they did the next inspection. There
was no additional -- nothing happened that woul d have changed
M. Wser's opinion. Mre inportantly, he didn't opine -- he
never opined a loss of nmechanical integrity.

That was their only expert that they presented to
the Court. They have the burden of persuasion and the burden
of proof. They went first. They had their expert. He
testified clearly and wthout contradiction that the well did
not | ose nmechanical integrity. He never testified that it
di d.

The only person who testified that it did was
Ms. Roberts. She is a fact witness, and her testinony is
contrary to what their expert said because she said it |ost
mechani cal integrity back in July of 2010.

THE COURT: M. Swanson, do you want to address the
directed verdict?

M5. SWANSON:  May | have one nonent? Your Honor,
in responding to the Respondent's noving for a directed
verdict in this matter, the Conplainant would point out that
it has very solidly nmet its prima facie case in terns of both
liability for the mechanical integrity violation and al so as
to the appropriateness of its penalty cal cul ation.

The testinony that has been provided and the
docunments that have been entered into evidence and sti pul at ed

to by the Respondent all collectively denonstrate the fact
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that this well failed to maintain nmechanical integrity.

As M. Wser testified, his participation in this
case and inspection activity with regard to the well happened
early on. So he first inspected the well on May 5, 2010;
subsequently on May 24th and 26th of 2010, inspected the well,
observed exceedant annulus pressure, and he pointed out to the
oper ator what that operator was supposed to do at that tine to
determ ne why there was anything other than a zero pressure on
the annulus and what to do to determ ne whether that pressure
was caused by one of only two things recognized by the
permt -- either by a thermal fluctuation or |oss of
mechanical integrity -- a leak, if you wll.

M. Wser comuni cated those procedures to the
operator, and it wasn't until the Notice of Violation response
letter came in from Maral ex dated July 6, 2010, that Maral ex
indicated to EPA that it, on its own, determned that the
exceedances of annulus pressure were not caused by thernal
fluctuations, leaving the only other option available that the
well had failed to maintain nechanical integrity.

M. Wser did not nake that assessnent but, rather,
he was waiting for the additional work to be done as proposed
by Maralex in that July 6th letter.

As put on the record earlier, it was expected that
that work woul d commence in August when Maral ex had the proper

trucks or rigging available to do the work. Subsequently, in
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February of 2011, M. Wser resuned other -- or took on other
duti es.

Ms. Roberts took over the case, and it wasn't until
April of 2011 -- many, many nonths |l ater from when the
pressure exceedance was first observed and Maral ex had
indicated what it was going to do to resolve that --

did Ms. Roberts, upon receiving a call fromlocal authorities,
Ms. Schmtt, did she take it upon herself to review the
record, assum ng that the conpany had done what they were
supposed to have done in |light of determ ning that the annul us
exceedance was caused by nothing other than a failure to

mai ntai n nmechanical integrity.

She schedul ed her inspection on April 13, 2011, and
at that time was surprised to learn that the well was
continuing to operate in that condition. There still was an
exceedance of annulus pressure on the well and, furthernore,
that the well had not been shut in.

She then, in discussion with her managenent, had an
additional Notice of Violation sent out in April 2011 sent to
Maral ex telling them "You, indeed, have a failure to maintain
mechanical integrity,"” and telling them what they needed to
do.

And it wasn't until Maralex finally shut the well
in and did the rework necessary to repair the well that EPA

was able to allow it to renew injection.
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So | would submt to you, Your Honor, in terns of
noving for a directed verdict that the Conplainant, in
essence, has fully established its prinma facie case, and the
case should be decided in favor of the EPA. Thank you.

JUDGE SUTIN. M. Zinsky, | appreciate your
argunent that there may have been sone inconsistency in the
testinony. | do think there's still a factual question,
however, with respect to what Respondents did or didn't do to
show that nmechanical integrity had taken place and that a test
had taken place and the well was fit to continue operating.

So |l aminclined not to -- to deny the Mtion and continue at
this point.

MR. ZI MBKY: Thank you, Your Honor. | call Dennis
Reimers to the stand.

DENNI S REI MERS
the w tness herein, having been first duly sworn, was exam ned
and testified as foll ows:

DI RECT EXAM NATI ON

BY MR, ZI M5KY:

Q M. Reinmers, could you introduce yourself to the
Court ?
A M/ nane is Dennis Ray Reiners. |'m an engi neer,

engi neeri ng manager for Maral ex Resources.
Q And can you spell your last nanme for the court

reporter?
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A Reimers, R E-I-M-E-R S

Q And can you explain the type of work you perform
for Maralex? Can you first explain the difference between
Mar al ex Resources, Inc., and Maral ex D sposal, LLC?

A Yes, sir. Late 1992, | was hired by Maral ex
Resources to take over the engi neering managi ng
responsibilities of the conpany. Maral ex Resources operates
wells in the Basin -- this Basin, as well as a few ot her
areas.

Anytinme that we have any work to be done on a
di sposal well, that's done through a separate entity, Maral ex
Di sposal, and | would actually just charge out ny tine
appropriately to those projects.

Q And what positions have you -- let's go back to
your -- | want to qualify the witness as an expert in
petrol eum engi neering. Can you informthe Court about your
educati onal background?

A | would be glad to. |1'ma 1978 graduate of
New Mexico Institute of Mning and Technol ogy with a bachel or
of science degree in petroleum engineering. | worked summer
jobs all through school, had quite a bit of experience even
before | hired on out of college. | literally was born in a
conpany canp about 60 mles east of Farm ngton.

After getting a petrol eum engi neering degr ee,

| hired on with Anroco Production Conpany, started out as an
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engi neer in Anchorage, Al aska, responsible for the field
operations of two platfornms within the Cook inland. | went

t hrough extensive training with Anobco. Basically, the first
year that you're wth them you spend as nmuch tinme with them

in Tulsa at their research facility, their training facility,

than you do in the field. | received a lot of reservoir
training, operations training, drilling training, water flood
training. It was quite extensive.

Stayed in Al aska for 18 nonths w th Anoco,
transferred to Denver. Took several different jobs in Denver
with Anmoco. | actually worked as a forecast engineer. | was
al so responsible for the conpany's holdings in the WIIliston
Basin. Literally we're looking at wells, going through the
various formations.

After a year and a half in Denver, | resigned ny
position, went to work for an independent, Coseka Resources --
COS-E-K-A A nunber of ny supervisors with Amoco had gone
to work for that conpany. It was back in the day when there
was a lot of activity in the area in the Basin, and | hired on
with them as a senior engineer working primarily in the
Pi ceance Basin, as well as properties in Wom ng.

Wanting to get back up to Al aska, an 18-nonth-stay
wasn't what | really envisioned. | wanted nore tinme up there.
| hired on with Arco Alaska in 1984. | was assigned on the

Li sburne project, spent eight years with Arco. Wrked about
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three years in the Lisburne group, and the final five years

was in the Prudhoe Bay operations group.

Wil e enpl oyed as an engineer with Arco, | was
co-author of two patents related to well conpletions. In
1992, | hired on with Maral ex Resources out of Al aska.

Initially was in Farm ngton before we relocated the office to

| gnaci o. The end of Novenber, | will have been with Maral ex
20 years.
Q And you presented a resune that's narked as

Respondent's Exhibit F, and it's identified as Stipul ated
Exhibit No. 27. |Is that an accurate reflection of your work
experience?

A It is.

Q And can you explain to the Court what experience
you have in injection wells?

A Substantial. | guess anytine you have 34 years of
experience, you're going to have a pretty broad range. Wth
Mar al ex Resources, the nost recent, the Dara Ferguson isn't
our only disposal well. W operate two wells in Aztec.
Before that, we had a well that was sold to another entity
that we operated just outside of I|gnacio.

Wth the other conpanies, with Arco, | was
personally responsible on a new field startup. W had to do
all of our gas injection where we were disposing of the

natural gas. It's the law. Then, also, any water that is
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produced in that environnment has to be disposed of. So | was
personal | y responsi ble for overseeing sone of the operations
related to the water disposal on both Lisburne and Prudhoe
Bay.

Q And during that tine, did you have experience in
working with the EPA and EPA oversite injection wells?

A Sure did. That has changed a lot, but | nean,
t hrough those years, we definitely worked wwth not only the
office in Denver, but the San Francisco office and multiple
EPA of fi ces.

Q And have you worked with the Denver office in
relation to work that you have done for Maral ex D sposal ?

A That's correct, both on the Ferguson, as well as on
addi tional wells.

MR. ZI MBKY: Your Honor, | would like to tender
M. Reinmers as an expert in petroleumengineering with
expertise in injection well operations.

JUDGE SUTIN: M. Swanson?

M5. SWANSON:  Your Honor, | would like to voir dire
the witness. | would submt that he has been adequately
qualified as an expert in the area of petrol eum engi neering,
but as for constituting an expert in Cass Il disposa
activities -- I'msorry. |Is that -- can you restate what
you' re tendering him as?

MR. ZI MBKY: As a petrol eum engi neer and al so
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expertise in operation of injection wells.

M5. SWANSON: Ckay. Your Honor, | would like to
ask a few questions of the witness with regard to his
expertise in the operation of injection wells, if you don't
m nd.

JUDGE SUTIN:  Sure.

VO R D RE EXAM NATI ON

BY M5. SWANSON:

Q M. Reinmers, you nentioned you had -- part of your
job responsibilities when you were working for Anbco Al aska
was overseeing the disposal of fluids fromthe Lisburne and
Prudhoe Bay?

A That's incorrect. |It's Arco Al aska.

Q Arco Al aska. Thank you. Amr | correct that you
stated that part of your responsibilities were to organi ze the
di sposal of production fluids relating to Lisburne and Prudhoe
Bay operations?

A Yes, ma'am To give you a little bit of a
background in the Lisburne field, it was actually the target.
It was the interval that was being explored fromthe discovery
well that was found. They actually drilled the first well
t hrough the Lisburne Formation and found oil. They just found
about 1500 feet a better well above it -- 1500 feet of oil in
the Fruita field is a better way to word it.

When Arco got ready to develop that |ower target,
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the Lisburne Formation, | hired on with them The previous
experience that | talked to you about in the WIliston Basin
was in carbonate. Lisburne is a carbonate formation. W were
assigned with the responsibility of going in and designing the
devel opnent of that field, which included the drilling of both
wat er disposal wells, as well as gas injection wells.

Q So during that tine, you personally were involved
in the disposal operations associated with that?

A The planning, the inplenentation, and the startup
of that. Yes, ma'am

Q Ckay. And, simlarly, with regard to Lisburne,
Prudhoe Bay when you tal ked about how you were responsible for
organi zi ng di sposal, was that for actual wells that you were
charged with, or was that instead nmaybe contracting with a
di sposal conpany to take the produced water el sewhere?

A Everything there was done by the operators -- both
Arco and British Petrol eum now.

Q And with regard to the tinme of your enploynent with
Mar al ex Resources, in ternms of overseeing the disposal well,
can you descri be what your daily duties m ght consist of?

A You got a little bit of time ? | supervised the
permtting. W actually had a contract person or the
| andowner out there that did a lot of the permtting, but we
had to take that over and do the permtting.

Once we got the necessary permts to drill the
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wel |, which included EPA, BLVN -- excuse ne, not the BLV -- the
Gl and Gas Comm ssion and County permts, | arranged for the
drilling of the well, supervised the drilling, and then,
subsequently, the conpletion and the first two or three years
of operation of the well. It was ny well fromthe beginning
fromthe drilling to the operations of it.

M5. SWANSON: Ckay. Thank you, Your Honor.

JUDGE SUTIN: So at this tine we will accept
M. Reinmers as an expert in petrol eum engi neering and
underground injection control.

M5. SWANSON:  Well, the operation of.

MR. ZI MBKY: QOperation of.

JUDGE SUTIN: Operation of underground injection
control .

DI RECT EXAM NATI ON

CONTI NUED BY MR. ZI MBKY:

Q M. Reimers, that's a good point to start is the
drilling of this well. Can you briefly describe to the Court
what occurred when you -- when Maral ex D sposal went to dril

this well?

A Yes, for sure. The initial part of any programin
a successful programis the planning of it, and we | ooked at
this one. As you have seen earlier, we submtted a permt to
the EPA. As we got into the well, we started -- you know,

t hi ngs needed to be upgraded even nore than we planned. Wen
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you see the discrepancies in the internediate casing strength,
those are things that we purposely did, trying to make sure
that we were doing the best we could to have nechani cal
integrity of that well, the best we could possibly do it.

The well was designed to cenent the surface on al
casing strings. On the initial 13-3/8 casing that was put on
the hole, we designed the well to put in a 100 percent excess
cement over what is calculated. W actually punped that. W
bring back a ton of extra cenent and circulate cenent. W
pressure tested that casing string after it tested tight,
determ ned that we had nechanical integrity down to roughly
800 feet -- 700 sone-odd feet on this well.

W drilled down the internmediate string of the
hole -- actually run a larger casing string is what we refer
to, rather than 10-3/4-inch casing. That casing is roughly
50 pounds per foot. W cenent it back. W don't use cenent
back to the surface. The conversations that we're having with
the EPA, we show them where the projected top is. W refine
with everything. W actually ran a tenperature survey to
confirmwhere that top was.

Q And you informthe EPA along the way about the
progress of the construction of the well?

A That's correct. One of the things that | had
gai ned through the years is that any rapport we had with any

of the permtting agencies, we try to establish comunicati on
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with them W talk to them W weren't e-mailing back then,
but we establish rapport.

It's a good tinme to address the issue of -- the
person that was assigned that permtting process in Denver was
a Patricia Pfeiffer. 1In dealing with her on the phone,
| could tell she was new to that. She told nme she didn't have
much experience on that side of the EPA

| encouraged her to actually cone down and w tness
the drilling and the final stages of that well. In the
drilling of that process, she actually canme down and stayed in
Durango for close to a week, was out on that rig as nuch as
| was for the tinme, just |earning what we were doing there.

To finish the actual drilling of that well, after
we've set the 10-3/4-inch internmedi ate casing, one of the
deci sions that we had to allow for in the planning of that
well was how do we run the long string, the 7-inch casing?

We actually brought in an exhibit that shows that 7-inch pipe.

MR. ZI MBKY: May | approach, Your Honor, for this
denonstrative?

JUDGE SUTIN: Yes.

THE WTNESS: Don't let nme hit the court reporter.
This inner string, I'll talk to a little bit later, but --

JUDGE SUTIN: Do we have this marked as an exhibit?

MR. ZIMBKY: It's just a denonstrative.

JUDGE SUTIN: So you're not planning to --
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MR. ZI M5KY: No.

THE WTNESS: |If you want to take it hone, | wll
give it to you. |It's hard to transport. As | was saying
earlier, part of our planning process was, what do we do for
that long string?

When you | ook at the mechanical integrity of that
well, initially, as well as throughout its life, that 7 inches
is key as anything that we do on the well. W permtted an
actual running of 23 pound per foot casing. W debated about
maki ng that casing string a |iner string.

If you go back, visualize that schematic, that
woul d be taking this 7 inch fromroughly the 9,000-foot TD,
total depth, and taking it back to the 10-3/4 and then hangi ng
it there.

V¢ | ooked at that and said, "It would save a |ot of
noney." When you were dealing with pipe back then, it was $50
a foot, 40-sonething dollars a foot. W could have saved a
| ot of noney. But we |ooked at it and said, "The integrity is
critical out here." W took it from23 pound to 32 pounds per
f oot .

There was sone earlier testinony about, you know,
the added netal. There is just no question when you increase
the thickness of that steel, it's the sanme OD, outside
diameter. You're reducing the inside dianeter with extra

steel. Reverse pressure, everything is dramatically inproved
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on the integrity of that pipe.

Q What is burst pressure?
A It's the pressure that that pipe can be pressured
up to before it fails. It's a nunber that is actually tested.

There's sonme actual theoretical stuff that goes into it, but
they actually hydrotest it to nmake sure that it tests to a
total nunber on that, all published data.

W actually test this pipe after it's ran. | think
| brought this one up to about 95 percent of the cal cul ated
burst. The pressure test that we've shown as an exhibit is a
4,000 pounds per square inch test on that 7-inch.

The other thing that | need to add on that is that
| don't think | nade it clear to you guys that 7-inch ran from
TD all the way back to the surface. W went all the way to
the top with it. Any of comunications we had then is in this
annul ar area between the 3-1/2-inch tube tubing and the
7-inch.

MR. ZIMBKY: And if you -- if | may, Your Honor.

Q (Continued by M. Zinsky) So you have -- this
casing goes from TD, total depth, all the way to the surface?
That's correct.

And you have additional casing outside of that?

> O >

Yeah.
Q And that's what was tal ked about here. O course,

it's 13-3/8, and it goes down to 723 feet?
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A Right at 730 feet, right.

Q And then you have what is actually not -- this is
the schematic fromthe permt that you actually overbuilt
this, also?

A That's correct, to 10-3/4. Nothing changed on the
permt as far as the 7-inch, so there was no sense to go to a
| arger 10-3/4 internediate, other than wanting to be
overdesigned. |If engineers are guilty of anything, it's
probabl y overdesigning things, but | would rather have that
safety factor in sonething |ike this versus being
under desi gned.

So if you can picture on the surface down to
600- sone-odd feet, there's two other strings of pipe here.
There's four strings of casing protecting that first 800 feet.

Q And your testinony about cenent -- it wasn't
cemented all the way down. Can you explain that?

A Yeah. The design, the procedures that we put in
place -- this is what | had | earned from ny experiences, as
well as consulting the cenenting experts, the service
conpanies that provide that is that in your best plans, |ike
when we refer to the 13-3/8-inch surface, we go in with
100 percent excess.

W say that, "Hey, we're cal cul ated x-nunber of
volune. It's absolutely critical to have that cenment.” So we

buy a whole lot of extra cenent slurry, design extra. Mst of
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that goes back into the drilling pit afterwards because it's
j ust over desi gned.

W did the sane thing on the other strings of
casing. Wuat you get into is cenent, the cenent slurry is
quite a bit heavier than water. [It's heavier than the
drilling nud that we have in the well.

So as we are punping that cenent down in the casing
string, comng up to the annular area, it can break down the
formation and actually be lost intoit. So we did not
circulate cenment on the 10-3/4 or conpletely on the 7-inch
liner. That's just the nechanics of what happened with the
formati on, not the design.

Q And all of that has been reported to the EPA
There was no --

A That's correct. W showed them the actua
tenperature logs, as well as the cenent bond log. W showed
them the cal cul ated cenent tops not cal culating the actua
cenment tops that were observed behind pi pe, and they approved
that was adequate to protect this well.

There was a reference this norning that, you know,
as the engineer following it, that I took kind of personally
when he said, like, "You purposely weren't doing that," and
| take exception to that.

MR. ZI MBKY: Your Honor, may | approach with the

exhi bit book?
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JUDGE SUTIN:  Yes.

Q (Continued by M. Zinsky) | want to first direct
your attention to Exhibit 8 in that binder. It's
Respondent's -- or Conplainant's Exhibit 8, Stipulated
Exhibit 8. Do you have that?

A | do.

Q And this is an inspection report. And you were

here for M. Wser's testinony, correct?

A That's correct.

Q And you were present at this inspection?

A | was.

Q Now, to the best of your recollection, was this the

first time that you had nmet M. Wser at the site?

A It was not, and | was tal king about it earlier
Before his testinony, | was 100 percent sure that he was here
in 2009, and he -- we did a field inspection on that well in
2009.

Hs direct testinony this norning was that he was
not there; that that was his first time to the well. So based
on that, there's a level of doubt that it was him | fee

very, very confortable that it was.

Q But there was an inspection in 2009 that you
recall --

A Yes.

Q -- prior to the inspection that is reflected in




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140

this May 5, 2010 report?

A That's correct.
Q Can you tell us about that inspection?
A Yeah. W'Ill get to it even earlier. There was an

i nspection before that one. The inspection in 2009, it was
unique. It was all | knew at that tine.

The inspection in 2008 and 2009 is simlar to what
happens today is, they'll receive a call that the inspector is
on location, and I'll drop whatever |'m doing and go to the
| ocation and go through the inspection with him

At that tine we observed sone pressure on the
annulus. There was no record given to ne fromthe EPA on what
that is, not like there is now -- the 2010 i nspections.

So there was pressure. | was instructed to bl eed
it off and see what happened, report back to them report back
to the EPA. | did that the next day. That pressure bled off
inless than a mnute. |If nenory serves ne right, it was |ess
than 40 gallons of liquid, Iess than a barrel of water that
canme off of it. There is absolutely no flow after that
pressure is dissipated off the annular area between the 3-1/2
and the 7-inch.

Q Can you explain that -- no flow?
A Yeah. There's a lot of testinony here about | eaks.
Anyt hi ng through even the 2011 -- 2010 inspections is that the

pressure that we see here bleeds off -- bleeds off, and the
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nost | saw was a barrel and a half to get that pressure off.

And then even though the liquid level is right
there, we have 9,000 feet of inhibited KCL (sic) water here
protecting that pipe -- potassiumchloride water. There's no
flow The flow stops. So that is a direct indication that
the effects you're seeing with the pressure is
t enperature-rel at ed.

Q And can you explain how it could be
tenperature-rel ated?

A You bet. It goes back to -- | feel sorry for the
court reporter. It goes back to basic physics, but as you
have a |iquid packed casing, you know, this casing tubing
envi ronnment, any tenperature change has a direct correlation
to the pressure.

If the tenperature of that |iquid decreases, the
pressure decreases. |If the tenperature increases, the
pressure increases. That's science. That's the physics of
it. It happens.

In the scenario here, we see it if the well is shut
in. W're injecting water that is basically anbient
tenperature. 60, 70 degrees is probably the best nunber that
you can | ook at on an annual basis.

When you're injecting that, you're cooling down the
injection string. That annular area liquid is actually

decreasing in tenperature, so the tenperature effect is
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droppi ng. Wen you shut in and allow that tenperature to
i ncrease, then that closed fluid systemhas to build in
pressure. |If a valve was open here (indicating), then it
woul d allow that extra expansion to flow out of the well, but
we don't allow that. W always maintain integrity by keeping
all the val ves shut in.

Q Now, let's talk about -- you were instructed by
whoever visited in 2009 to bleed it off and report back. D d

you do that?

A That's correct.

Q And you tal ked about an earlier inspection than
t hat ?

A It was referred to in the testinony this norning
fromM. Wser that in 2008 -- again, we weren't given any

witten records of it, but two EPA inspectors visited the
well. W actually saw, again, pressure.

At this tinme, the injection pressure was | ess than
the actual pressure on the 3-1/2-by-7-inch annul ar, which was
less. He wasn't too alarnmed about it, but at the sane tine,
he told ne to bleed it off and report back to him

Q And did you report back to hinf

A | attenpted to. | found out that when he |eft
| ocation, he was checking other wells. He nentioned to ne he
was attenpting to get back to Denver that evening. Wen

| called the EPA office in Denver the next day, | was told
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that he was involved in a very bad traffic accident on the
drive back to Denver, and they didn't know when he was goi ng
to be back. | don't know who | talked to then, but they were
even fearful of his life, whether or not he would survive

t hat .

Q But you followed his instructions?

Yes, sir. Again, that flowback was -- the pressure
bl eeds off. No flow com ng out of the annular area after we
bl eed off the pressure.

Q Now, if I could refer you to Stipul ated Exhibit
No. 8, we're going to go back to the May 5, 2010 inspection.
And on the second page, handwitten notes indicate,

"The operator will bleed down to zero and call in the norning
with report.”

Did you do so?

A | did. It was reported back to him | think it
was when he canme back out, and actually they cane on |ocation
and we were doing the logging. On an annual basis, we have to
log on this well -- L-OG-- both a tenperature survey, as
wel |l as a radioactive survey. And Nathan cane out then, and
| think it was reported to himthen.

Q And what did you report to hinf

A W reported that we had opened it up. W produced
back one barrel of water. The pressure dissipated. There was

no pressure on the surface, and there was no flow, also.
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Q So was there anything different fromthis -- what
happened in May -- what was occurring with the well in
May 2010 and what occurred earlier?

A No, other than, you know, there was a difference in
the pressure, the magnitude of the pressure, but not on how it
responded after the flowback

Q M. Wser cane back about three weeks later, and
| direct your attention to Exhibit No. 9. 1t's Conpl ai nant

Exhibit No. 9, Stipulated Exhibit 9, the inspection report for

May 26t h.
A That's correct.
Q Dd you -- again, this was an unannounced

i nspection?

A That's correct.
Q He called you, and then you cane to the site?
A That's correct. This one started out a little bit

wor se because | was two hours away fromthis |ocation. Nathan
was on |location and wanted to inspect it again, and | told him
| was on our trading post project, roughly an hour south of
t he New Mexi co border, probably even an hour and a half south
of that, and it was going to take a while, but | would be
t here.

So when | arrived on |ocation, he was visibly
shaken or upset for having to wait for two hours, but that was

part of just where | was at in the Basin.
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Q And it says, "EPA observed annul us val ve was
closed.” Was it typically closed?

A Yes, sir.

Q Can you explain to the Court why it was cl osed?

A In any type of operation, you want security. You

want safety. W don't want spills, even though we're dealing
with relatively fresh water here. The water is disposed of,
and this well is 6,000 TDS.

W maintain that if sonething fails, we want to
have a valve shut so that it doesn't spill into the
surrounding areas. So | do that also with pressure gauges.
| don't want a pressure gauge exposed to that pressure.

The only tinme that gauge is needed is when it's

bei ng read, so we manually open the valve then. W do the

same thing on the casing. In the event that packer failed and
in the event the tubing failed, | don't want sonething
spilling with an open val ve.

Q And in this report, it indicates that the annul us

bl eedi ng produced 1.5 barrels of liquid. Do you see that?

A That's correct.
Q Is that accurate to your recollection?
A Yeah. The reference to the 3-1/2 barrels was the

liquid that he saw in the barrels that were on |ocation, and
then with his witness, we produced back roughly 60 gall ons of

liquid to bleed off that pressure with no flow afterwards.
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Q Now, by bleeding that liquid on May 26th, did it
reduce the annul us pressure?

A It did. As | noted in ny letter back to Nathan,
this was the first tinme that we had observed that the pressure
had built that quick. That was 21 days, three weeks. The
pressure was actually greater than it was on the May 5th
inspection. So it was the first indication we had that, hey,
this may be sonmething nore than just the thermal effects.

Q Ckay. Now, did you -- let's go to Conplainant's
Exhi bit No. 10. Do you have that in front you?

A | do.

Q It's Stipulated Exhibit No. 10. Do you recal
receiving this letter?

A Yes, sir. | sure did.

Q And what did you do after you received this letter?

A Di scussed it with the office personnel, with M ckey
O Hare and with probably even the other people in the office
di scussing, you know, the letter we had from the EPA.

Q And M ckey O Hare, is he the manager of Maral ex
Di sposal ?

A Yes, sSir.

Q And did you and M. O Hare devise a response?

A VW did. W knew that Nathan's letter was very
specific, that they wanted to see a witten response in

30 days. That followed protocol for what we had seen with the
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EPA, as well as any regul atory agency report.
Q And will you turn to Conpl ai nant Exhibit No. 11,

Stipulated Exhibit No. 11? Is this the letter you sent?

A That's correct.

Q Can you describe the purpose of this letter?

A You know, the testinony that has been di scussed
this norning, there's nore -- in ny mnd, there's nore

confusion about this letter than anything el se that has been

sai d.

It's response to the EPA on what was observed
there. It confirns his nunbers as far as the pressures that
were seen. It's very clear, | think, even rereading it a

nunber of tines since this has all developed, that this letter
outlines nothing nore than a testing procedure on how Maral ex
is going to test the nechanical integrity of that well; that
we do not admt that there is a problem but we say that,
"Hey, there's indications that there is sonething happening
here."
And this is the test procedure, and | enphasize

"test." It's not a workover procedure. The verbiage is
witten in that letter very specifically stating that a
wor kover procedure will follow once we get this testing
procedure outlined.

Q And in that letter, you wote in the first

par agraph, "The nature of how soon this pressure builds up --
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bui l ds back now inplies that we may have a 'pinhole" leak in
the system'"

Can you expl ain what you nean by that?

A As | referenced earlier, it was the first tine that
| inspected the well or anybody had actually observed the
pressure responses that we saw the annulus build that quick.

Wien | go back to the 2008 testing that was done on
it, you know, it would take nonths before you woul d see any of
that pressure. There's tinmes that when you check the annul us
pressure, it would be | ower than what you saw before. So you
felt confortable that it was tenperature effects that we were
dealing wth.

This three-week period, the 21 days, the nagnitude
of that pressure with knowi ng that we were pretty mnuch
constant injecting on the well there gave strong indication
that |1've got -- | nean, the fact that it won't flow when
| open it up and bl eed the pressure off and there is no flow?
That's the reference to the pinhole.

What we subsequently found since then is not --
wasn't only just a pinhole-type leak. It was an intermttent
pi nhol e-type leak. And that intermttent, referring to the
fact that it didn't always |eak. W would be out there and
get a rock solid test on it and think we were fine, to find
out later that it built back up again. It truly is sporadic.

[t's intermttent.
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Q Now, after you sent the letter on July 6, 2010,
what was your next dealings with this well?

A W had a couple things going on right then. | was
assigned to all our New Mexico properties. W lost an
engi neer, and this particular well was reassigned to Christi
Rei d, who was kind of, there, | think, the end of August,
first of Septenber of 2010. | knew that we never heard a
response fromthe EPA on the proposed testing.

Q Now, were you waiting for a response?

A Very much so. If you can refer back to that
letter, ny last line in that letter is, "W appreciate your
review of this."

You know, this is standard protocol for any of the
regul atory agencies that | have dealt with. W propose a
procedure. W propose a testing protocol. W want their
concurrence with it. It's the way we were with the BLVN, with
the G| and Gas Conmm ssions both in New Mexico and Col orado.
So we have worked with EPA in years past.

Q And the way you worked with the EPA up in Al aska,
is this consistent?

A Yeah. And in Al aska, there weren't direct
conversations with the EPA, but in the stuff that we have done
down here with them it definitely was. W woul d propose
sonmet hing, and sonetines it was just a verbal -- you know,

pr oceed.
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Q Did you ever get a response back? D d you follow

up on this letter?

A | did. It was a phone call. W were estimating
probably early Cctober, |ate Septenber, | knew that | had not
heard back fromthem | was handing off the engineering
responsibilities on this well. | could see sonething wasn't

addi ng up here.
| personally called Nathan Wser and said, "Nathan,
sonmething is not right here. W gave you a letter outlining
t he proposed testing. W haven't heard back from you."
H s response to ne was, "Let nme see. Sonething
apparently fell through the cracks."
Q And did he ever get back to you?
A It was roughly two days later that Nathan returned
the call and said, "Proceed wth what you have proposed."”
Q And did you advise M. O Hare of that?
A To Christi.
Q You talked to Christi Reid?
A Yes, sSir.
Q Now, you're famliar -- Christi Reid took over

responsibility of Ferguson No. 1 August, Septenber of 2010,

correct?
A That's correct.
Q Are you famliar with any of workover that was done

in May of 20117
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A Hel p nme. That would be the tubing --

Q Yes.

Yes. You can't help it. Christi and | share
offices. W're right down the hall from each other -- not
share offices. You hear, you know what is going on. W
consult each other. W want to know the expertise of what is
happeni ng there.

This pinhole intermttent comrunication, we
determned that we had to trip the casing, the tubing, the
3-1/2-inch tubing to see what she had. On that particular
wor kover, she discovered two or three joints that were | oose
on that, and it appeared that that was the source of the
pressure conmuni cati on between the 3-1/2 and the 7-inch.

Q Were there any ot her workovers that you were
famliar with on this well or work that was done to address
any issues?

A Yeah. [In Novenber of that year when Christi was on
vacation, we observed then that we were seeing sone effects on
that annulus that scared us. The way this tubing sets in the
tree, the wellhead itself, it's a mandrel that connects -- a
t ubi ng hanger, excuse ne, that sits into a nmandrel, the
wel l head itself. It's sonmething that is going to be about
twice the size of the tubing, but that literally is the seal
on the top part of that tubing to the well head itself.

W were concerned that that nay be the source of
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that pinhole |eak. So we actually brought in arig. W
didn't have to trip the well. W could just pull up on it.
W've got a plug on the bottom so we have pressure
cont ai nnent .

W do all of that under a BOP, a bl owout preventer,
and actually replaced that mandrel. | supervised that,

w tnessed all of it, and at the end of the replacenent, that
tubi ng hanger, we actually pressure tested that annulus. M
report says that it's rock solid. It tests fine.

MR. ZIMBKY: Ckay. And if | may approach, | have a
schematic that has been stipulated. | think that's Stipul ated
Exhi bit No. 37.

Q (Continued by M. Zi nsky) And do you have that in
front of you?

A | do.

Q And can you show the Court -- we're tal king about
t he hanger and the mandrel that you worked with in Novenber?

A Yes, sir. Probably the best way to look at this is
to look at the bottomof the picture, and you'll see the
3-1/2-inch production tubing that is going up into the well.

M dway in that diagramof the wellhead, you'll see
the tubing hanger. That's that round piece with a dark line
t hrough it.

JUDGE SUTIN:  Yes.

THE WTNESS: That's what is actually screwed on to
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the coupling here on the tubing and literally sets or seals in
that flange connection, which is the red shaded area here
(1 ndicating).

W can test sone of that on the surface. The plugs
that are on the side, we can actually open those, see if
there's pressure there. W never observed pressure on this
well fromthat indication, so we were thought we were fine
t here.

So we thought there's got to be sonething that
happens intermttently, not always, so we elected just to
repl ace that tubing hanger, and we pulled up on it, replaced
it, and put it in, and it tested fine, just as | previously
testified.

Q (Continued by M. Zi nsky) Now, as an expert in
petrol eum engi neering and injection well, operation of
injection well control, based on your experience, your
famliarity with the Ferguson No. 1 well, do you have an
opinion as to the cause of the annul us pressure experienced at

the Ferguson No. 1 well?

A Yes, sir.
Q kay. Yes. And can you give us that opinion?
A You know, | think in hindsight, it's one of those

things that froma pure science standpoint, you' re never going
to exactly know where that was. But in ny mnd, the

experience that | have is that we definitely had a conbi nation
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of things. The early life of that well, | have no question in
ny mnd that nost of that was tenperature effect. It's what
we see constantly. |It's what | learned in high schoo

physics. If that liquid is there, it mght change the
tenperature on it. There's a corresponding tenperature change
on that volune of |iquid.

Early in the life of the well, as we saw the
wor kover, we knew that we had tubing connections that quite
possi bly could be | eaking, and they could be intermttent
| eaks. That connection is not tight. W knew it was not up
to the APl specs on what the torque should be on that.

In certain pressures and certain conditions and
certain harnonics of that tubing string, that you can actually
have a tenporary |eak that occurs on each one of those |oose
connecti ons.

| think in hindsight, the one thing that we
probably replaced that never needed replacing was the nandrel.
| think I got lucky fromthe standpoint that the test after
was fine, but the problemwasn't the mandrel.

Q Now, is your opinion based upon the type of
information and data that an expert in your field of petrol eum
engi neering and injection well control would rely upon in
formul ati ng such an opi ni on?

A That's correct. And, you know, | mght add that

| hope | enphasi zed or naybe overenphasi zed that in the |ight
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of everything that happened here, there was never a flow

bet ween that annul ar area where we replaced -- even up through
the work and up to the end of 2011 that we saw pressure bl ed
off that there was no flow.

Q Fl ow from where to where?

A Yeah. Any kind of a |eak you would have in the
system whether that be the packer, whether that be the high
pressure injection water down the tubing, when you bled off
that pressure, it sustained flow There's no volune to
anyt hi ng.

Q And is that an opinion that you based upon your
expertise?

A It's not opinion. It was what was observed. It
was observed by Nat han, M. Wser.

Q Now, have you fornul ated an opinion as an expert in
petrol eum engi neering and as an expert in injection control
based on your experience, your education, the facts as you
have observed them whether the Ferguson No. 1 well maintained

mechani cal integrity as defined by the EPA?

A Wen we tal k about -- yes, sir.

Q Thank you. Can you provide that opinion?

A Yes. | do provide that opinion. Yes, sir.

Q Ckay.

A The opinion is such that there was never any | oss

of liquid between the annular area, the 3-1/2 production
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tubing and the 7-inch casing. In the intermttent |eak that
we had into that annular area was never |ost fromthat.

Let nme put it another way that hel ps ne understand
it. Anytine any water ever cane fromthat area was water that
| or whoever was there bled off. W controlled that
40 to 60 gallons comng out to dissipate that pressure. There

was never a |loss of that |iquid anywhere el se.

Q And based on observations of this well, were
these -- you indicated there could have been sone pinhol e
| eaks in the seal between the different -- the 3-1/2-inch

tubi ng, you have different joints, correct? 1It's not just
one piece of netal ?

A That's correct.

Q And you put in and you tighten each joint. You put
nmore string down, and you put another section in. You
testified that that got tightened in May 20117

A That's correct.

Q Do you consider any |eaking fromthose -- any
| eaki ng that m ght have occurred to be significant?

A No. | nmean, it's not even, by ny definition, a
leak. It's a ten-point systemthat builds up the pressure,
but in order to be a leak, there has to be flow. There was
absolutely no fl ow when you have contained totally in that
annul ar area.

Q But as far as any |eak through the seals into the
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annul ar area, were those |eaks -- would you consi der them
significant?

A They are what | refer to as pinhole, extrenely
mnor. | gave the anal ogy, you know, the other day about
having a problemw th your car. You take it in to the
mechani ¢ and say, "Here's what it does sonme of the tine, but
it's not doing it now" And that's what we were faced with on
this one.

Q How nmuch fluid gets injected into this well in any
gi ven nont h?

A Yeah. The nunbers that were recorded this norning
that were reported are pretty accurate. Barrel basis 2,000 to
2500 barrels a day, 60,000 barrels a nonth.

As | pointed out to our people, this is the
northern part of the Basin. It was referred to earlier this
norning that this well is approved for frac flowback water.

W' ve never taken frac flowback water here. Al we take is
coal seam produced water.

The conposite test that we take is a sanple of the
m xture of all the different wells comng in here. W are
averagi ng around 6,000 TDS, our total dissolved solvents.

It's extrenely fresh produced water.

Q Does EPA have a standard for usable water as far as

TDS goes?

A |'"ve heard that it's 10,000, that anything bel ow
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10,000 in their mnd is usable water.

Q So the water that you were injecting into this well
was usabl e water?

A Yes, sir.

Q Dd you further filter the water after -- the
trucks cone to the site, and the water trucks from coal seam
wells --

A Ri ght .

Q -- they hook up into your system and they punp
water into tanks?

A That's correct. That's all part of the permtting
process where we outline that procedure, but to nake it
sinplistic or the way you can understand it, when it is al
said and done, the owners of this well wll have a 4-1/2
mllion dollar investnent. W want to protect that.

W want that well to have a |ong, |ong nechani cal
integrity life. W want it to be there. W can plug up the
injectivity into that formation. The Mrrison, the Lafferty,
and the Entrada are the three zones that we're injecting into.
W want to prolong that life, so we filter that water down to
initially, it was 1 mcron filters, and we've got that down
to, | think, 5 mcron. You know, we inject extrenely clean
water into the formation.

| think on the average, we're changi ng t hose

filters two or three tines a week. And by the way, this well
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is still not paid out. W're still economcally -- we've got
nmore noney into it than we ever received fromit.

Q | have anot her question concerning your expertise.
There was -- we had earlier testinony about cenent around the
casing and the use of heavier weight casing. Do you recal

that testinony?

Q I f you had been able to put cenent all the way down
on the casing and had used the other weight of casing as
originally proposed instead of the heavier weight, would
that -- | want you to conpare the strength of that type of
construction versus how it was actually constructed with the
cement, with sone gaps in the cenent as you expl ai ned, and
with the heavier casing.

A Yeah. | think | understand what you're saying.
Anyt hi ng that you can design heavier, nore netal, nore cenent,
the better off you are. This well, as well as any well, has a
life toit. You're doing everything you possibly can by
putting the best pipe.

The representation here of the 3-1/2-inch tubing is
somewhat different. W run a plastic coating inside that pipe
to protect it fromcorrosion, so the design of that well with
a heavier pipe will build as nuch life into the systemas we
possi bly can, the sane as with the cenenting of the well. So

| don't regret trying to overdesign that.
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Q And the gaps in the cenent, where the cenent was
designed to be that couldn't be because of the various
physi cal issues, is that conpensated by the heavier casing?

A Yes, sir, to a degree. You have that nuch nore
mechanical integrity before it neets the cenent. But part of
that was designed -- it was referred to as the DV tool, David,
Victor. It's a diversion tool, although we knew if that
cement wasn't going to cone all the way up to that point, that
we mechanically shift that tool open and inject cenent down
there and cone back up with it. So we conpensated for that
cenment back up to a safe area. | prefer to have it all the
way back to service, but we conpensate with that tool and got
the well adequately cenented.

MR. ZI MBKY: Your Honor, if you would just give ne
a nonent .

Q (Continued by M. Zinsky) And, M. Reiners, how
often would you nonitor the pressure on a well?

A It's a good question. There's been testinony
earlier referring to Pete Tree. Pete was our punper that was
assigned to this well, as well as a nunber of our wells in
this area.

Al'l of our punpers, including Pete, was instructed
to take pressure readings on tubing -- any disposal |ike this,
you're injecting pressure on a daily basis -- to nonitor any

casing pressure whether on a producer or a disposal well at
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| east weekly.

Pete was what -- | nmade the statenent earlier -- |
consi der himone of ny best punpers originally. But Pete, you
know, his skills, his ability to do what we asked himto do
deteriorated roughly three to four nonths -- | don't know
exactly for sure the date we term nated Pete's enpl oynent with
Mar al ex because his perfornmance wasn't want we wanted it to
be. He wasn't recording pressures and doing other tasks that
we instructed himand he previously had done.

Q And during the tinme you were in charge of the well,
did you nonitor the pressure yourself?

A That's correct. It's a well that was in -- you
know, | was assigned to it. | followed it. There was enough
going on at this well that we want sonebody to follow it seven
days a week. Pete was enployed to follow this one Mnday
t hrough Saturday. Mbst Sundays, | was out there watching --
you know, observing and nonitoring the well, also.

When it cane to actually nonitoring the casing
pressure, in light of any type of inspection that | had with
any of the EPA inspectors, you know, we follow their
guidelines. The stipulations are verbal and witten things
that they wote on the report was continued to nonitor and
record them record that.

| probably nonitored, physically put a gauge on

there and | ooked at it every other week, twice a nonth at
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least, in order to nonitor that, and | felt like |I had to
bl eed sone of the pressure off and see what the trend was.

Wen | see an immedi ate drop in that pressure, and

| know it's going to zero, | know that nothing has changed,
and | leave it the way it is. | don't necessarily bleed it
down to zero. | bled it off and said it was just exactly what

nmysel f and the inspector had observed.

MR. ZI MBKY: (Okay. No further questions.

M5. SWANSON:  Your Honor, can | have just one
monent to confer, please?

Your Honor, the Conpl ai nant does not have any
guestions for this witness. Thank you.

THE COURT: M. Reiners, | do have one question for
you.

Q (By Judge Sutin) In the letter you wote on

July 6th, the | ast sentence says, "W w Il keep you posted
after actual days of the testing and the rework is known."

You testified that you did call M. Wser to let

him-- to ask if you were okay to nove forward.

A Yes.

Q But did you ever --

A Go ahead.

Q CGo ahead.

A | asked himto find out where the response was to

ny letter.
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Uh-huh. D d you ever contact the EPA after --
No.

-- the rework?

> O » O

It was not ny well. | knew -- | had his verba
then, so | relayed that and didn't call again.
JUDGE SUTIN: Ckay. Thank you. So why don't we
take a ten-mnute break. W'Ill just cone back at 3:00.
How s that ?
(A recess was taken from2:52 p.m to 3:00 p.m)
MR. ZIMBKY: |1'd like to call Christi Reid, please.
CHRI STI REI D,
the w tness herein, having been first duly sworn, was exam ned
and testified as follows:

DI RECT EXAM NATI ON

BY MR, ZI M5KY:

Q Ms. Reid, can you introduce yourself to the Court?
A M/ nanme is Christi Reid. |'ve been working for
Maral ex for six years. |'ma petrol eum engi neer.

Q And what is your educational background?

A | graduated from Texas A & MV University in 2004
wi th a bachel or of science in petrol eum engi neering.

Q And how | ong have you worked for Maral ex?

A Si x years.

Q And in what capacity? Wat kind of

responsi bilities do you have or have you had over these six
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years?
A | have had -- |'ve worked in every discipline,
really, of petroleumengineering. |'ve been a drilling

engi neer, a conpletion engi neer, a production engi neer, sone
reservoir engineering, and |'ve done a lot of field work and

ri g supervision.

Q And did there -- | want to concentrate on the
Ferguson No. 1 well. You're famliar with that well?

A Yes.

Q And when did -- are you responsible for overseeing

that well ?
A Yes.

Q When did you take over responsibility for that

A August of 2010.

Q And was M. Reiners the person that was supervising
the well before you?

A Yes.

Q And when there was a handoff, did you have
di scussions with M. Reiners about this well?

A Yes.

Q And what did you guys discuss?

A W discussed -- we knew that there -- we had
submtted a letter to the EPA about the testing, so we

di scussed that. W knew we m ght have a pinhole |eak, but we
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were waiting on a response fromthe EPA

Q And did M. Reinmers ever talk to you about getting
a response fromthe EPA?

A Yes. He told ne when he called Nathan Wser, and
he said that Nathan had given himan okay to proceed on the
testing procedure.

Q And when you got that information, what did you do?

A | went to ny supervisor, Mckey O Hare. | talked
to himabout it, and he said that we still wanted a witten
response fromthe EPA before we proceeded w th anyt hing.

Q And you didn't proceed with anything on the
Ferguson No. 1 well based on what M. O Hare told you?

A Ri ght .

Q Now, | want to direct your attention to -- there's
an exhibit book up there. It would be Exhibit 13. [It's an
i nspection report --

A Yes.

Q -- on April 13th. Wre you on site at this

i nspection?

A Yes.

Q And was that the inspection with Ms. Roberts?
A Yes.

Q Was she the inspector fromthe EPA?

A Yes, she was.

Q Had you previously had any contact with M.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

171

Roberts?
A No. That was the first tine | had net her.
Q Now, this inspection report doesn't indicate that

there was any bleeding of fluid fromthe annulus. To your
recoll ection, was there any bl eedi ng?
A No. W just put a gauge on the annul us and

nmeasured the pressure with that.

Q Do you know how | ong this inspection |asted?
A It wasn't very long -- maybe 30 m nutes,
45 m nut es.

Q And then what was the next thing that you did with
respect to this well?

A W -- when Sarah Roberts cane out and she noticed
pressure on the annulus, she sent ne a cease injection letter,
and we shut in our well, and we prepared to test and fix the
pr obl em

Q And if you could go to Exhibit No. 15,
Conpl ai nant's Exhibit 15, which is Stipulated Exhibit No. 15,
is that the letter, the cease injection letter?

A Yes.

Q And when you received it, if you look at the third
page, it's signed by Sue Herrera, nmaybe?

A Yes. She is our secretary that receives the nail.

Q kay. And it indicates the date of delivery of

April 25, 2011, where she signed --
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A Yes.

Q And when did you shut in the well or cease
i njecting?

A W did it that next norning. W shut the well in.

Q And then what did you do?

A And then | prepared -- or | got ready to do the
testing, so | lined up equi pnent and services for working on
the well.

Q And how |l ong did that take?

A | believe it took about two weeks to line up a rig,

so we were shut in that whol e tine.

Q And can you -- did you do any workover on the
rig -- on the well?
A Yes. Wen we finally got the rig out there, we ran

plugs in our tubing to isolate the well so that we could pul
the tubing out and -- well, first, we tested the tubing, and
it looked Iike we had a pinhole leak in our tubing. So then
we pulled the tubing with arig to check for the hole.

Q And what did you find?

A W found -- we checked every connection, which is
where the two pieces of pipe screw together, and we checked
every single connection. W found two very | oose connecti ons,
so we tightened those up and retested the tubing, and it
tested fine. So we assuned that we had been | eaking through

t hose | oose connecti ons.
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Q And how | oose were the connections?

A They were very loose. Usually it takes sone force
to unscrew the pipe, and those connections were -- they were
| oose, like it didn't take very nuch force at all with the

tongs on the rig to unscrew them

Q But they were -- they weren't undone?

A No. The tubing string was still all connected to
each other or else we would have had a bigger problem W
woul d have had a tube that fell in our well, which we didn't.
So it was all connected, but there's a specific torque that
each connection is supposed to be tightened up to, and those
two were definitely not up to the appropriate torquing they
shoul d have been screwed onto.

Q And then you took care of that problem and then
you put the tubing back in the hole?

A Yeah. W ran the tubing and the packer and
everything back in, and then we tested the tubing, and we al so
tested the casing at that tine, and we submtted that MT to
the EPA and we got good tests on both.

Q On bot h?

A The tubing and the casing.

Q And if you could ook at Exhibit 17, it's
Stipul ated Exhibit 17.

A Yes.

Q What is that first page?
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A This is the well rework record that we submtted to
the EPA after we do our workover, and we showed that we
repaired a leak in the tubing. W assuned that was our
problem a pinhole leak on those joints. And then we also
submtted the MT details.

And the EPA requires you do a 30-m nute test
recording the pressure every five mnutes, so that's what
we're showing in the description box on the first page.

Q And after sending this in to the EPA did you get a
| etter back from them authorizing you to continue operations?
A Yes. We didn't start reinjection until we got

approval fromthemto start reinjecting.

MR. ZIMBKY: G ve ne one nonent, Your Honor.

That's all the questions | have. They may have
sonme questions, and the Judge may have sone questions.

JUDGE SUTIN: M. Swanson?

M5. SWANSON: If | could just have one nonent to
collect ny thoughts. Thank you. Gkay. Thank you.

JUDGE SUTIN:  Proceed.

M5. SWANSON: Ms. Reid, just a few questions for

you.

CROSS- EXAM NATI ON

BY M5. SWANSON:

Q Is it your testinony that the permt requires EPA
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approval before doing any testing on the well?

A Wien | first started the well, | believed that we
needed approval on our procedures to do a workover or testing,
but Sarah told ne that they don't usually approve our
procedures, and | |learned that at our first inspection.

Q So are you famliar with what, if any, requirenments
in the permt actually requires EPA-approved testing before it
is conducted?

A |"mnot famliar.

Q Ckay. So, Ms. Reid, wth regard to the well rework
that was done, we've heard testinony that the well rework
record was performed on May 24, 2011; is that correct?

Yes.

And you provided a copy of that rework to EPA?

> O >

Yes.

Q And woul d you agree that the date that EPA approved
the reauthorization of injection for that well was
May 27, 20117

A | don't have the letter with me, but | -- that
sounds right.

Q And is it correct that the permt does, in fact,
requi re EPA approval of reinjection or reauthorization?

A | believe so. | believe so.

M5. SWANSON: Ckay. Thank you. Your Honor, that's
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JUDGE SUTIN: M. Zinsky, any Redirect?
MR. ZI MBKY: No, Your Honor.
JUDGE SUTIN: Ckay. | just have a quick question.
Q (By Judge Sutin) Are you given a copy of the
permt?
A Yes. There's one in our file.
Q And where is the well file?
A The well file is stored in our file roomwhere we
have all the files for all of our wells.
JUDGE SUTIN: No further questions.
MR. ZI MBSKY:  Your Honor, | would like to call
M. AN OHare.
ALEXIS M CHAEL O HARE
the w tness herein, having been first duly sworn, was exam ned
and testified as follows:

DI RECT EXAM NATI ON

BY MR. ZI MBKY:

Q M. O Hare, can you state your nanme and spell it
for the record, please?

A M/ full nane is Alexis Mchael O Hare --

A-L-E-X-1-S, M-1-CGCHA-E-L, O- apostrophe - HA-R-E. That's

capital H
Q You're comonly referred to as M ckey?
A Yes, sSir

Q Can you tell the Court where your current
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enpl oynent is?

A Mar al ex Resources, Inc. | also run about a dozen
ot her conpani es.

Q And can you, first of all, explain the difference
bet ween Maral ex, Resources, Inc., and Maral ex D sposal, LLC?

A Yes. Maral ex Resources, Inc., was forned on
Decenber 1, 1989. It was incorporated as a Subchapter S
corporation. And Maral ex Di sposal was organized as a |imted
liability conpany in 1995. |1'mthe sole owner of Maral ex
Di sposal, but |I have a partner in Maral ex Resources.

Q And can you describe your educational history?

A Yes, sir. | graduated with a bachel or of science
degree in petroleum engineering fromthe New Mexico Institute
of M ning and Technology in 1981. | worked summer jobs in the
oil field fromny -- after ny freshman year through ny senior
year, and then went to work for Amobco Production Conpany in
the Farm ngton district office in 1981. There | started off
as an engi neer in charge of production of gas wells in the
Bl anco area.

After a couple of years, | was pronoted to district
engi neer or district drilling engineer responsible for the
drilling of wildcats in nost of the western United States, and
| ended up drilling wells, designing and supervising and being
in charge of the drilling of wells in California, New MXxico,

Col orado, U ah, Nevada, O egon, Washington, nost of the
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west ern st ates.

After that, | was transferred to the reservoir
departnment in the Denver office of Anoco Production Conpany,
and | spent about a year and a half there before | was laid
of .

| went to work for a nmedi um sized i ndependent
conpany cal |l ed National Cooperative Refinery Association.
| started off there as the joint operations supervisor and was
pronoted to district engineer over both the Four Corners
district and the west Texas district. There | was in charge
of drilling conpletion operations and supervised a nunber of
personnel. And after about three years, | forned Maral ex
Resources and have been the president and CEO for that conpany
for nearly 23 years now.

Q And during the course of your experience in the oi

and gas busi ness, have you been involved in injection wells?

Q Coul d you explain that to the Court?

A | ' ve had experience with injection wells in Wst
Texas, Col orado, New Mexico, and Womng. So those -- as a
field operator, particularly in Womng. | also supervised
the drilling and conpletion and operation of disposal wells in

addition to waterflood injection wells in both Texas and

Wom ng.

|'ve been drilling and conpleting disposal wells
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for disposal conpanies off and on and operating disposal wells
for other operators during ny tenure as president of Maral ex
Resources, as well.

Q And can you give us currently how many injection

wel s that you are supervising?

A Currently we have three injection wells and five
injection -- or five disposal facilities that are operated by
Maral ex Disposal. Two of those are comercial facilities.

The others are private facilities.

Q And over the course of your career, how many
injection wells have you been involved wth as far as the
operation of those wells go?

A |'d say nore than two dozen.

Q And during this tinme, are you famliar with the
state and federal regulations and | aws governing injection

wel |l s?

Q And have you dealt with the EPA and EPA regul ati ons

involving the Safe Water Act in the course of that experience?

Q And we have submtted what has been marked as
Respondent's Exhibit H, which is Stipulated Exhibit No. 29.
That's a copy of your resune. |Is that an accurate, correct
summary of your education and achi evenents and work history?

A | don't see it in this book, but | believe so.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18U

Q You provided it to us. Let nme show you, and I'|
just make sure --

A Yes, sir. Also, I'"'ma registered professiona
engineer in the State of Colorado. | have been accepted as an
expert witness in front of district courts in Santa Fe,

New Mexi co and Denver, Col orado, along with other courts in
the State of Col orado.

Q And are you a nenber of the joint commttee to
establish field rules for coal bed nethane fields in New Mexico
and Col orado?

A | was, yes.

Q And can you explain what that commttee did?

A Back before there was a field designation for
coal bed nethane, the states of New Mexico and Col orado got
t oget her and requested industry help to determ ne the best
rules for devel opi ng coal bed nethane in the two states. | was
selected to be on that commttee.

Q And as an expert w tness before the Col orado
Ol and Gas Conservation Conm ssion, and in New Mexico, the
G 1 Conservation D vision, what kind of expertise did you
testify regardi ng?

A One of themhad to do with the coal bed nethane
devel opnent and theft of coal bed net hane reserves through
conventional wells in New Mexico. | testified in spacing

hearings and field rules and various other sundry -- | can't
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remenber specifics now, but various other topics.

Q And in the district courts in Santa Fe, New Mexi co,

you were accepted as an expert in -- what field did you
testify?
A That was al so on a reservoir engineering basis with

regard to the theft of coal bed nethane reserves.

MR. ZI MBKY: Your Honor, | tender M. O Hare as an
expert in petroleum engineering and al so as an expert in the
operation in injection wells and injection control.

JUDGE SUTIN: M. Swanson?

M5. SWANSON:  Your Honor, | would concur that the
wi t ness has established hinself as an expert with regard to
petrol eum engi neering. | would, however, object to him being
tendered as a wwtness with regard to underground di sposal
activities.

JUDGE SUTIN:. Wiat is your basis?

M5. SWANSON: My basis is | don't believe we have
heard sufficient foundation for that.

JUDGE SUTIN: Wuld you like to voir dire?

M5. SWANSON:  Your Honor, | honestly don't have any
addi tional questions to ask himbased on ny review of his
resune and his testinony so far. | just do not think that it
neets the Federal Rules of Evidence 702 requirenments for being
an expert in this particular matter.

JUDGE SUTIN: M. Zinsky, | think you should
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probably lay a little nore foundation with respect to the
obj ecti on.
MR. ZI MBKY: Ckay.

Q (Continued by M. Zinsky) Let's start from your
first experience with underground injection wells. Can you
recall when you were first exposed to injection wells and
operating thenf

A Yeah. M first exposure was up in Womng in the
Little Buffalo field. That was a very active waterfl ood
field, and there were a nunber -- there's probably upwards of
a hundred injection wells in that field.

Q How many -- what conpany were you working for at
that tinme?

A | was working for Anoco Production Conpany at that

Q And how many injection wells was Anoco operating at

that tine in that field?

A In that field? It was probably nore than a hundred
wel | s.

Q I njection wells?

A Ri ght .

Q And what was your involvenent in those wells?

A M/ i nvol venent was basically daily upkeep and

mai nt enance of those wells, both the production wells and the

injection wells.
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Q D d you have occasion to do site visits to those
wel | s?

A Every day.

Q And can you tell us exactly what your
responsibility was -- a little bit nore specific terns.

A Primarily nonitoring and production reporting and
injection reporting on those wells. So | would nonitor the
casing and injection pressures and note the anmount of water
that had been injected into each well at that tine.

Q D d you take any annul us pressure neasurenents as

part of that?

Q Did you ever have any issues with annul us pressure
in those wells?

A Cccasional ly, yes. And, generally, ny
responsibility was to report that to the field office, and
then they would determ ne what the next step was.

Q And did you -- were you involved in taking any next
steps with respect to those wells?

A | did get to do sone of the prelimnary work to
prepare them for workovers, yes.

Q And Anobco would hire a third party vendor who woul d
cone in and work over the well?

A That's right.

Q And di d you supervise that work?
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A No, | did not at that tine.

Q kay. After that, what was your next exposure to
injection wells?

A | believe the next exposure canme when | was
assigned at a oil field outside of the Four Corners area
outside of Cortez, Colorado, called Cash Field. It was also a

wat erfl ood fi el d.

Q Can you explain what a waterflood field is?
A A waterflood is when we inject water into the oil
zone to push oil to the producing wells. So it is also -- it

al so conmes under the jurisdiction of the EPA as a d ass |
injection well.

Q So when you are doing the waterfl ooding, that is
considered an injection well?

A Ri ght .

Q So tell us -- tell the Court exactly what your
responsibility was with respect to those wells.

A M/ responsibility then was the overall injection
profile. W wanted to make sure that we had water going into
the zones that had oil in it and not into the thief zone. W
wanted to nmake sure that there was proper conformance, mneaning
that the water was evenly distributed into the produci ng zones
and we didn't have a single zone taking the majority of the
wat er .

So ny job was to try -- if | found an occasion
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where it | ooked like we had a thief zone or we had poor
conformance, then I would work over that injection well to
inprove the injection and the profile of that injection.

Q During that tinme, were you nonitoring the pressure,
t he casing pressure, the annulus pressure of those wells?

A W had our field people that were doing that. That
information was reported to ne on a regular basis, and | used
that information to determ ne whether or not we had nechani cal
integrity or if there were any other problens with the well.

Q And during that course of that work -- what years
were they?

A That woul d have been in the early '80s.

Q And you worked -- was there anybody at the EPA in
particular you worked with or did you just file reports with
t he EPA?

A Yeah. [I'mterrible with nanes, so | could not give
you a nane. But, yes, there were particular individuals we

would work with, but | just don't recall nanes.

Q And they woul d conduct site inspections of those
wel | s?

A On occasi on, yes.

Q Were you there on occasion when they did these site

i nspections?
A Yes.

Q D d they ask you questions about the well and the
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operations of the well?

A Cccasional ly, yes.
Q And were you able to respond to their inquiries?
A Yes, sir.

Q And did they direct any action to be taken with
respect to those wells?

A On occasion. | renmenber one in particular where we
had a radi oactive tracer survey that showed that our water was
going into a thief zone and sonething that we woul d have
caught anyway. But they did direct that we correct that
pr obl em

Q And thief zone is a euphem smfor water going into

a zone where it is not supposed to be going?

A Correct.

Q And t he EPA was concerned about that?

A Yes.

Q Were you able to resolve or to neet their concerns?
A Ch, vyes.

Q Ckay. About how many wells were involved in this

field that you were supervising?

A | don't recall an exact nunber, but |'m guessing
somewhere | ess than ten.

Q For how long did you do that?

A It was al nost two years.

Q And then what was your next experience wth
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injection wells?
A | believe ny next experience was in Wst Texas.
| was working for a national cooperative refinery association.
Q And where in Wst Texas?
A The M dl and/ Odessa ar ea.
Q And was this also waterfl ood?
A W did have one small waterfl ood there, and we al so

had sone disposal wells there.

Q Were you di sposi ng produced water?
A Yes, sir.
Q And can you explain to the Court how many wells

were involved with that?
A | think we only had a couple of disposal wells, and

we may have had five or six injection wells.

Q And were you responsible for the oversight of those
wel | s?

A Yes, sir.

Q And were those wells ever inspected by the EPA?

A No, sir.

Q And did you personally take any neasurenents,

pressure neasurenents, on those wells?
A | believe on one occasion, | did.
Q You had punpers who did that, took those readi ngs?
A Yes, sir.
Q

And did you review those readi ngs?
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Q And what did you review those readings for?

A Vll, basically to determne if there was a probl em
with the well, if there was any nmechanical integrity issue or
any kind of other issue with the well.

Q And after West Texas, when is your next experience
with injection wells?

A It was in the Four Corners area, again. These were
di sposal wells for the National Cooperative Refinery
Association. W had a little coal bed net hane program we
devel oped, and we produced lots of water and had to get rid of
it, so we permtted -- | think it was two separate disposa

wells at that tine.

Q And were you involved in the permtting of those
wel | s?

A Yes, sir.

Q Were you involved in the drilling of those wells?

A One of those wells was reconpl etion of an existing

wel | bore, so | designed the reconpletion, and | supervised the
work. The other well was a new well that | designed and
supervised the drilling, conpletion, and installation and
operation of the well.

Q And how long did you -- were you with that conpany
supervi sing those wells?

A About three years.
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Q And during that tine, were there EPA inspections of

those wel | s?

A Yes, sir.
Q And were you there for any of those inspections?
A | don't believe | was. | think our field people

were there for the inspections.

Q But you were the -- were you the person overal
responsi ble for the operation of those wells?

A Yes, sir.

Q Did you review data and nonitoring pressure

readi ngs fromthose wells?

Q And what were you | ooking for when you were doi ng
t hose pressure readi ngs?

A Again, for nechanical integrity issues or possible
problens with the wells.

Q And were there any problens that devel oped or
presented thensel ves?

A W had a problemon one of the wells, and to be
honest, | don't recall exactly what it was, but | renenber
that we had attenpted to cenent a liner inside of the casing
and that our cenent |ocked up on us before we got it through
our tubing or through our casing and back up around the
outside, and we had to go out and drill out the cenent on the

out si de of the pipe.
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Q And what was your next experience with injection
wel | s?

A After that, | started -- I'msorry. | started
Mar al ex Resources, and we had -- very early on, we designed

and permtted a disposal well for two different clients of
ours.

Q Two different clients?

A Ri ght .

Q And they were -- they owned the wells, and you

desi gned t hen?

A They owned them but we operated the wells.

Q And were you involved in the permtting process for
t hose?

A Yes, sir.

Q And permtting -- when |I'm asking these questions
about the permtting process, and you have responded you were
involved in the permtting process, would that include the

permtting process with the EPA?

Q And with these particular wells -- how nmany wells
were there? Two?

A No. This one was a single well, but two owners.

Q Al right. Single well with two owners? And were
you in charge of supervising the operation of that well?

A Yes, sir. | shared the supervision with one of ny
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engi neers at the tine.

Q And how long did you do that?

A W called that well The Well FromHell, and it was
an extended period of time -- at |east a couple of nonths.

Q And what happened? Describe the hell to us.

A Vell, there was one of our early adventures in
trying to do sonething on a turnkey basis, and what we nean by
that is, we set the price. W tell the owners, "This is the
total price. If it goes over that, we're responsible for it.
If it goes under that, then we keep the difference."

Unfortunately, we underestimted problens on that
well, and we went way over that estinmated cost. So that al

came out of ny pocket.

Q So the hellish part was a financial hit upon you?
A Yes, sSir.

Q It wasn't hellish as far as the final product?

A No.

Q The well came out -- how did the well function?

A The well turned out to be one of the best disposal

wells in the San Juan Basin for a nunber of years, but it was
very costly for ne. The owners benefited. | did not.

Q Ckay. And did you supervise the operation of that
wel | ?

A Indirectly. | had engineers under ne that

supervised it directly.
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Q And they reported to you?

A Yes, sir.

Q Were there any problens with that well ?

A Cccasionally there were problens. There were
issues with -- in fact, | believe there was an individual that

was killed on that well site, and | don't renenber the
details, but there was a water truck that was hijacked, and
the person that hijacked it shot sonebody -- nmaybe not on that

well site, but there was an issue with that.

Q As far as the pressure and the functioning of that
well, were there any issues with that?
A Not that | recall. | believe that well -- we had a

very good rapport with EPA at that time, and there was an
i ndi vidual in Denver that we had great comrunication wth.
And if we ever had any kind of issue, he was easy to get ahold
of, and we usually worked out wwthin a few m nutes on a phone
call any issues that arose.

Q Do you recall his nanme?

A No, sir.

Q And how | ong ago was that ?

A That was probably 1995, |'m guessi ng.

Q So since then, what was your next -- since '95,
since that well, what was your next experience wth disposal
wel | s?

A | believe that the next experience came on our
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tradi ng post project. That's a coal bed nmethane project in the
southern part of the Basin. And we decided -- actually, we
took over an existing well bore and converted it to an

injection well.

Q And when you say "we," was it Maral ex Resources?
A That was Maral ex Di sposal .
Q So that's the -- is that the first well for Maral ex

Di sposal, first injection well?
A Yes, sSir.
Q And when did you rework that well?
A | "' m guessing early 2000, 2001, somewhere in that

tinme frane.

Q And that's been online since then?
A Yes, sir.
Q And are you the person who is responsible -- not

necessarily the imredi ate supervisor, but is that within your

responsibilities as the manager of Maral ex Di sposal ?

A Yes, sir.

Q You review the reports fromthat well?

A Cccasional ly, yes.

Q Has that well had any experience, had any probl ens

wi th pressure?
A No, sir.
Q What was your next experience with injection wells?

A The next project -- there's actually two of them
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that we did at the sane tinme for Maral ex D sposal was our
commercial facilities, the Ferguson well. That's the topic
today, and the Center Point disposal facility that's on the

other side of the border in New Mxi co.

Q And were you involved in the drilling and -- have
you been involved? Wre you involved in the drilling --
design and drilling of that?

A Yes, sir. | had two different engineers that were

answering to ne on the design of those wells. So the fina
approval was mne. | also did sone of the onsite supervision
of the drilling of both wells.

Q And what is your responsibility as far as
over seei ng operation of both of those wells?

A The buck stops here. Maralex Disposal is, again,
100 percent owned by nyself, so the final responsibility is
m ne.

MR. ZI MBKY: Your Honor, | tender M. O Hare as an
expert in petroleum engi neering and as an expert in injection
wel I's and injection control.

JUDGE SUTIN: Do you have any objection?

M5. SWANSON:  Your Honor, | do not, based upon M.
O Hare's testinmony. | wi thdraw ny previous objection.

JUDGE SUTIN: At this tinme we'll receive
M. O Hare as an expert in petroleum engineering and operation

of U C wells.
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THE WTNESS: Thank you.
Q (Continued by M. Zinsky) Let's start off --
there's been sone testinony about the difference between

Mar al ex Di sposal and Maral ex Resources. Are they separate

entities?
A Yes, sir.
Q Do they have different ownership structure?
A Yes, sir.
Q When you do the financials for them are there

separ at e books and records?

A Yes, sir
Q Do they have -- do they share any assets?
A Indirectly, yes. Maralex Resources is an investor

in both Ferguson and the Center Point facilities.

Q What's the purpose of Maral ex Resources? |If you
could, just generally describe in general terns what its
busi ness is.

A Wel |, Maral ex Resources started out as an
engi neering consulting firm W built into an operating
conpany and ultimately into a production conpany. So its
focus today is production of natural gas and oil resources,
primarily coal bed net hane and conventional natural gas.

Q Wiere are the wells that you own and operate?

A The majority of the wells that we operate are

located in the San Juan Basin and Piceance Basin. The San
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Juan, we own wells in both the New Mexi can side, northwestern
New Mexi co and sout hwestern Col orado.

W al so have operations in Kansas, and we're
starting sone operations in California.

Q And Maral ex Disposal, LLC, what is the focus of
t hat conpany?

A That conpany focuses on handling produced water,
primarily from coal bed nethane wells. W do handl e sone
conventi onal gas production water, but it's mninml conpared
to the coal bed water.

Q Now, does Maral ex Di sposal have any enpl oyees?

A No, sir.

Q And there's been testinony about Ms. Reid and

M. Reinmers working on -- and Pete, the punper, working on the
Ferguson well. Can you explain to the Court how that works?
A Yes. Maral ex Resources still does sone consulting

and primarily for other conmpanies that | own. And Maral ex
Resources bills the tine of engineers and field people back to
Mar al ex Di sposal through nonthly invoices, and Maral ex
Di sposal pays Maral ex Resources for that tine.

MR. ZIMBKY: If | can approach wth an exhibit
bi nder ?

JUDGE SUTIN:  Uh- huh.

Q (Continued by M. Zinsky) |1'mgoing to refer you

to what has been marked as Respondent's Exhibit E. It's
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Stipulated Exhibit No. 26. Can you tell the Court what these
docunents represent?

A Yes, sir. These docunents represent increnent
expense statenents and bal ance sheets for Maral ex D sposa
from 2008 through 2011. There's also an incone and expense
sheet for the Ferguson disposal well for three of those years.
|"msorry -- 2008, 2009, and 2010.

Q So the first page is a 2008. That's Maral ex

Di sposal --
A Yes, sir.
Q -- and it shows an $88, 000 | 0ss?
A That's correct.

Q And the next page is the -- this is incone
statenent for the Ferguson disposal well?
A Yes, sir.

Q Ckay. And that shows an incone of $208, 0007

A Yes, sir. It does.
Q And the next sheet is the bal ance sheet for the
conpany?

A Correct.

Q And - -

A For 2008.

Q And what is the main asset of the conpany?

A The main assets are the |ease and well equi pnent

fromthe disposal wells and facilities that we own.
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Q And in the business nodel, you charge people --
expl ain how the busi ness works, briefly.

A Basically, we take in and produce the water to the
facility and charge the owners of that water a disposal fee.
So for every barrel we take in, we charge thema fixed rate.

Q Then how many conpani es do you contract with to
di spose of their water?

A | think the latest count is five currently.

Q And who accesses the well site? 1Is it the
conpani es or sone other entity?

A No. W have hired -- actually, we have insisted
that they hire a particular trucking conpany, and only their
water can only be hauled by that trucking conpany. W have
one owner, a part owner, of our disposal facility that also
has his own water trucks and produces his own water. So he
also brings in water with his own conpany-owned trucks.

Q And going to the fourth page -- fourth, fifth, and
si X pages are simlar bal ance sheets and incone statenents
for -- okay. I'ma little confused here. The first page is
Decenber 31, 2008. That's for Maralex D sposal, LLC

The next page is for Ferguson disposal well, and
then the third page is the asset --

A It's the first part of the bal ance sheet show ng
t he assets.

Q The next page is the liabilities and equity for
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2008 for the LLC?

A Correct.

Q So the next page is for 20097

A Ri ght .

Q And first is the incone statenment for the conpany,
whi ch shows $363, 000 i nconme. And the next page is the
Fer guson di sposal well, which shows an inconme of $230, 000 for
20009.

A Correct.

Q And the next page is the assets bal ance sheet for
the LLC for 2009 showi ng assets of $1.9 mllion, and then the

next page is the liabilities and equity for the LLC for 2009?

A Yes, sir
Q The next page is the 2010 incone statenent for the
LLC showi ng an incone of $63,000. |Is there a reason why there

was a decrease in incone that year?

A Yeah. Primarily the volunes of fluid that we were
able to take in that year were reduced, and sone of that had
to do with the -- | believe the gas price had fallen sonewhat
in that year.

Q The next page is for the Maral ex D sposal, which
shows an incone of $195,000 for the Ferguson No. 1 well?

A Fer guson.

Q Correct ?

A Correct.
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Q And the next sheet is the assets for the LLC as of

Decenber 31, 2010.

A Yes, sSir.

Q And the next page is liabilities and equity --
A Correct.

Q -- as of 20107?

A Correct.

Q If you go to the very back of the stipul ated

exhibit book -- actually, | don't think I have that in that
book. This is Stipulated Exhibit 37, | believe. Can you tel
the Court what that is?
A This is the inconme statenent for 2011 and the
bal ance sheet for Maral ex D sposal as of Decenber 31, 2011.
JUDGE SUTIN: | think this is Exhibit 38.
MR. ZI MBKY: 38. Thank you.
Q (Continued by M. Zinsky) And the incone is

$19, 000, al most $20, 000 in 20117

Q Is there a reason why that decreased sonewhat ?
A | believe the majority of that came fromthe work
that we did on the Ferguson well, the |oss of revenue during

the shut-in periods on that well and the increased costs.
Q Now, | want to direct your attention -- there's
been sone testinony earlier about there was sone annul us

pressure on the well in 2008, 2009. During that tinme, were
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you aware of that pressure?

A Yes, sir. M. Reinmers nade ne aware of that
pressure after the first inspection with the EPA.

Q And what steps did you take to address any issues
that were presented by thenf

A At that tine | don't believe |I took any steps
because M. Reiners assured ne that it was the tenperature
variations that were causing the pressures.

Q Did there cone a tinme where you would nonitor the
annul us pressure?

A Yes, sir. | believe | started nonitoring those
pressures nyself in late 2009.

Q And how often would you do that?

A |'d say on average every three to four weeks.

Q And what did you observe when you -- what did you
see when you observed those pressures during that tine period?

A Cenerally there was a wide variety of pressures
when | would stop to check on them Sonetines the pressures
were as low as zero to 200 pounds. Sonetines they were as
hi gh as 1600 pounds. | don't think I saw any of the higher
pressures until sonetine in 2010.

Q And if there was pressure -- what would you do if
you saw sone pressure that was higher than --

A Cenerally, if the pressure was higher than a

t housand pounds, | would bleed it off.
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Q And what happened when you would bleed it off?

A It would go to zero, and it did not return for sone
period of tine. As Dennis -- or M. Reiners testified
earlier, there was no flow once the pressure was bl ed off.

Q | want you to look at Exhibit No. 10 in the book.
It's Conplainant's Exhibit 10. It's also Stipul ated

Exhi bit 10. Have you seen this letter before?

Q And is it addressed to M. Reiners? D d you

di scuss this letter with hinf

Q And what did you guys discuss?

A W determ ned that we needed to submt a testing
procedure to the EPA to get their approval to determne the
source of the pressures.

Q And did you work with M. Reiners in devising that
testing?

A | think we had a brief discussion on it, but |
don't think I had a lot of input into it.

Q And if | could direct your attention to the next
exhibit, Conplainant's Exhibit 11, Stipulated Exhibit 11 -- do

you have that?

Q And did you -- did you see this docunent before?

A Yes.
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Q And how did you cone to see this?

A M. Reinmers presented it to nme before he mailed it
of f.

Q kay. And this net with your approval ?

A Yes, sSir.

Q Now, if you could go to the next exhibit, which
| believe is 12, what is this exhibit or what is this
docunent ?

A This is the annual disposal injection well
monitoring record that we submt to the EPA

Q Ckay. Let's go back to 11. Now, after this letter
is sent off, when was the next tinme you becane aware that
anyt hi ng was happening with Ferguson No. 1 well as far as
addressing the issue that was raised by M. Wser?

A | believe |I had spoken to M. Reiners sonetine in
Sept enber or Cctober to see if he had heard back from
M. Wser with regard to this letter.

Q And what was -- what did you find out?

A | don't believe he had heard anything at that tine.
| think shortly after that, he called M. Wser to determ ne
what kind of response we were going to get fromthe EPA

Q And what did M. Reiners tell you?

A He canme back several days |ater and said he got
verbal from M. Wser to proceed.

Q And did you discuss this -- now, at this tinme
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Christi Reid was supervising the well?

A That's correct.

Q And did you give any instructions to Ms. Reid?

A Yes. Let nme retract what | said before. | believe
Ms. Reid was the one that canme into ny office and indicated
that we had gotten verbal approval from M. Wser through
Denni s and asked ne whether or not to proceed.

Q And what did you instruct Ms. Reid to do?

A | told her | thought we needed sonme witten
verification on that.

Q What was the basis for your thinking that you
needed witten verification?

A There had been a nunber of episodes with the EPA
prior to that; whereas, M. Reiners testified, things may have
fallen through the cracks. W had at |east a couple phone
calls that I"'maware of to M. Reiners requesting information
fromus because it appeared that they had m spl aced the well
file.

Q And then in the past, where you were dealing with

the EPA, would you receive witten comruni cations fromthenf

A Yes, sir.

Q Witten conmuni cati ons about testing proposal s?
A Yes, sir.

Q |s that what you were waiting for?

A Yes, sir.
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Q At this tine, did you have any concern that the
wel |l had | ost nechanical integrity?

A No, sir.

Q And why not ?

A VWell, the definition of nechanical integrity, as
M. Wser testified earlier, is, there's two conditions.
Nunber one, there has to be a significant |leak in the tubing
packer or casing, and nunber two, there has to be evidence of
fluid flow into an underground source of drinking water.

W saw neither one of those conditions being net.
It was never a significant leak. And by that | nean, you
know, at nost, we were bleeding off 60 gallons of water to get
our pressure down to zero, and there was no flow after that.
This is froman annulus that contained easily 10,000 gall ons
of water.
At the sane tine we were injecting sonewhere around

100,000 gallons a day. So 40 gallons is not significant.
It's very insignificant. In addition, we had perfornmed a
nunber of nechanical integrity tests, sone of which were never
reported to the EPA that gave us great assurance that there
was no possible way that water could be |eaking into an
under ground source of drinking water.

Q Now, if you thought that the well had | ost
mechani cal integrity, what woul d you have done?

A W woul d have shut down the well, reported it to
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the EPA, and then proposed a renedi ati on procedure.

Q Now, as an expert in petrol eum engi neering, based
on your education and your experience, based on the facts as
presented in this particular well, do you have an opi nion as
to whether fluid fromthe Ferguson No. 1 well ever m grated or
flowed fromthe well bore into the surrounding formation, other
than where allowed -- it was allowed to under the permt?

A Yes, sir. M opinion is that that was inpossible,
and it never occurred.

Q And what is the basis of that opinion?

A Again, what | just stated was that, nunber one,
there was never a significant flow of fluid fromthe well, and
the only flow that cane fromit was controlled by us as we
were bleeding that fluid at the surface.

W showed nechanical integrity for the well in the
7-inch casing, both before any evidence of pressure on the
back side occurred and at various tinmes afterwards. And at no
time did it ever fail a mechanical integrity test, and at no
time did we ever do any work on that 7-inch casing.

The only way that there could have been fluid
flow ng into an underground source of drinking water is if
that 7-inch casing had failed a nmechanical integrity test. It
never did, and we never did any work on the 7-inch casing.

Q And you just described the basis of your opinion.

Is that the type of information that an expert in your field
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woul d rely upon in fornulating that opinion?

Q And let's talk about the significant |eak aspect of
mechanical integrity definition. M. Reid was here, and she
spoke a little bit about the | oose tubing in the workover in

May of 2011. Do you recall that?

Q And woul d that be a -- have you read and revi ened
t he wor kover report for that?

A Yes, sir.

Q And in your opinion, sitting here as an expert in
petrol eum engi neering and operation of injection wells and
injection control, and based on your education and experience
and the facts as presented in this particular situation, do
you have an opinion as to whether the |oose -- those two | oose
fittings could have caused a significant leak of fluid into
t he annul ar space?

A Yes. | do have an opinion.

Q And what is that opinion?

A M/ opinion is that it could not have caused a
significant loss of fluid into that annul ar space. As
M. Reinmers testified, it appeared to be an intermttent type
of |leak, and even at that, the | eak was never significant.

As he testified, and as | observed nyself, when we

bled the pressure off the casing, it never flowed. Once the
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pressure was bled off, the well renained static on the back
side. |If that had been a significant |eak, the well would
have continued to fl ow even though the pressure had been bl ed
of f, especially while we were injecting.

Q And is the basis, the information, and observation
that you nade based to fornmulate your opinion -- is that the
type of information an expert in your field would use to nake

such an opi ni on?

A Yes, sir.
Q During the course of the operation of the Ferguson
No. 1 well, did you ensure that Maral ex D sposal followed any

specific instructions given to you by the EPA?

A Yes, sir. Wen | realized fromM. Reid's
testinony or fromher comments to ne after neeting with
Ms. Roberts that we were not going to get any kind of witten
followup to our July letter, | instructed our engineers to do
everything we could to neet any of the verbal requirenents the
EPA pl aced on us.

Q And previously in your earlier inspections that
M. Reinmers tal ked about, where the EPA inspectors advised you
or directed you to bleed off the annulus pressure as needed,
did you ensure that that was perforned?

A Yes, sir. | did that on ny own on occasion, as
well as knowing that M. Reiners was doing it hinself.

Q How often would you stop by this particular well to
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bl eed off the pressure or to read the pressure and nake sure
if it needed to be bled off?
A It was at | east every three weeks.
Q And not every tinme you were there, it didn't need
to be bled off, did it?
A That's correct. There were occasions when | was
there and if it had 200 pounds, | wouldn't bleed it off.
Q And when you bled it off, did it bleed to zero?
A Every tine.
MR. ZI MBKY: Just give nme a nonent, Your Honor,
pl ease.
That's all the questions | have.
JUDGE SUTIN: Ckay. M. Swanson, would you like to
Cross?
M5. SWANSON:  Yes, Your Honor. Thank you.

CROSS- EXAM NATI ON

BY M5. SWANSON:

Q M. OHare, can | direct your attention to -- it's
Stipulated Exhibit 38, and it's the 2011 financials for
Mar al ex Di sposal. Do you know whi ch not ebook --

A | found it. | have it.

Q Do you have it?

A Yes.

Q Ckay. Can you tell ne, please, if the cost of the

May 2011 rework is included in Maralex's either 2011 i ncone
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statenent or bal ance statenent?
A | believe those charges are going to be listed
under the |ease operating expense -- not listed, but included

under that expense.

Q |"msorry. |Is that on the bal ance statenent or --
A No, ma'am |It's the incone statenent.
Q | ncone statenent? And can you tell me what the

total cost of that rework was?

A | don't know that off the top of ny head.

Q Ckay. But you're testifying that the cost would
have been paid by Maral ex D sposal out of this | ease operating
expense line itenf

A It would be included -- Maral ex Disposal's share of
that cost would be included in that line item yes.

Q Ckay. And just a couple questions about pressure.
If a well has a leak fromthe tubing into the annulus, and the
well is injecting at 1700 pounds per square inch, what is the
maxi mum pressure that can be observed in the annulus fromthe
| eak?

A If the leak is only in the tubing, generally
speaki ng, that maxi num pressure should be sonething |ess than
the injection pressure.

Q Ckay. And when you bl ed the annulus, did you bl eed
all of the fluid or all of the pressure off of the well?

A That's kind of a trick question because the
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pressure will only decline as you renove the fluid. Once no

nore fluid conmes, there's no pressure.

M5. SWANSON: Ckay. Thank you.
JUDGE SUTIN: M. Zinsky?
MR. ZIMBKY: Just to clarify on that.

REDI RECT EXAM NATI ON

BY MR, ZI M5KY:

Q

About bl eeding, there's approxi mately

10,000 gallons in the annul ar space?

A

Q

Correct.

And so when you would bleed it off, once the

pressure got to zero, no nore water could come out?

A

Q
A

Q
and a half,

A

Q

A

65 gal | ons.

M. Zinsky?

Correct.

Because the pressure was zero?

Exactly.

So you mght have a barrel, half a barrel, a barre
but you're not taking it up to 10,000 gall ons?
Correct.

Ckay.

The nost we ever took out was probably 60 gall ons,

MR. ZI MBKY: kay. Thank you.

JUDGE SUTIN: | have no questions. Thank you.

MR. ZI MBKY: Your Honor, we have no nbre w tnesses.
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JUDGE SUTIN: Are you resting?

MR. ZI MBKY: Yes, | am

JUDGE SUTIN: Well, | believe both sides have put
forth their case, so we are done for now. W should nake sure
that all of the exhibits that want to be entered into the
record have been.

According to ny notes, we have Stipul ated
Exhibits 1 through 38 in the record, as well as Exhibit 2A,
2W whi ch has been included into the record. Wre there any
ot her exhibits?

MR. ZIMSKY: Is 38 the schematic? |Is that the --

JUDGE SUTIN: 38 is the bill.

MR. ZI MBKY: 2011

JUDGE SUTIN: Yes. The inconme statenment that is
mar ked as exhibit -- | guess it's Stipulated Exhibit 31,
Conpl ai nant's Exhibits 2(A)2.

MR. ZI MBKY: Ckay.

JUDGE SUTIN: Correct?

M5. SWANSON:  Correct.

MR. ZI MSKY: | think so.

M5. SWANSON:  Your Honor, copies of the stipul ated
exhibits that previously were not in the record will be
provided to the regional clerk, the original and one copy,
upon ny return to the office.

JUDGE SUTIN: | do have a | ogistics question
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regarding this particular exhibit. 1Is it okay with you,
M. Zinsky, if the Conplai nant takes that exhibit back and
delivers it to the clerk?

MR. ZI MBKY: Yes, Your Honor. It would be nice to
get -- and we'll pay our share -- a color copy of it.

JUDGE SUTIN: Okay. W can do that, absolutely.
| can probably do that if need be. I'mflying, soit's
easier, | think, for -- | believe you drove, correct?

MS. SWANSON: Ve did.

JUDGE SUTIN: So if that's okay, logistically it
w |l be easier.

MR. ZI MBKY: Yes. That's okay.

JUDGE SUTIN: Wuld the parties like to make
cl osing remarks?

M5. SWANSON:  Your Honor, the Conpl ainant is not
going to nmake closing argunment. W w |l just save our
argunent for the brief.

MR. ZIMBKY: Sanme with the Respondent, but thank
you for the option.

JUDGE SUTIN: Okay. Well then, we will finish
early. Thank you, everyone, for being concise and flexible
and available. W wll now close the Maralex hearing. It is
20 after -- excuse nme, 10 mnutes after 4:00.

MR. ZI MBKY: Your Honor, one last thing on the

briefing schedule. Do you want to tal k about that now?
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JUDGE SUTIN: Well, | was going to go off the
record. And if that's okay with you, we'll do that off the
record. GCkay. So the hearing is now cl osed.

(Di scussion off the record.)

JUDGE SUTIN: W're back on the record to briefly
di scuss the briefing schedule. Once the parties receive the
transcript -- let's allow tw weeks for the transcript. And
then the parties will have 30 days to file their briefs.

If you need additional tinme, please submt a Mtion
to the court, but I wll plan on -- why don't we have briefs
due on Novenber 30th -- Friday, Novenber 30th. And, again, if
you need nore tine, please submt a Mdtion with explanation as
to why. Thanks, everyone.

(Proceedi ngs were concluded at 4:15 p.m)
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